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THE OUTLOOK FOR INTERNATIONAL LAW! 


The incidents of the great war now raging affect so seriously the very 
foundations of international law that there is for the moment but little 
satisfaction to the student of that science in discussing specific rules. 
Whether or not Sir Edward Carson went too far in his recent assertion 
that the law of nations has been destroyed, it is manifest that the struc- 
ture has been rudely shaken. The barriers that statesmen and jurists 
have been constructing laboriously for three centuries to limit and 
direct the conduct of nations toward each other, in conformity to the 
standards of modern civilization, have proved too weak to confine the 
tremendous forces liberated by a conflict which involves almost the 
whole military power of the world and in which the destinies of nearly 
every civilized state outside the American continents are directly at 
stake. 

The war began by a denial on the part of a very great Power that 
treaties are obligatory when it is no longer for the interest of either of 
the parties to observe them. The denial was followed by action sup- 
ported by approximately one-half the military power of Europe and is 
apparently approved by a great number of learned students and teachers 
of international law, citizens of the countries supporting the view. This 
position is not an application of the doctrine rebus sic stantibus which 
justifies the termination of a treaty under circumstances not contem- 
plated when the treaty was made so that it is no longer justly applicable 
to existing conditions. It is that under the very circumstances con- 
templated by the treaty and under the conditions for which the treaty 
was intended to provide the treaty is not obligatory as against the 
interest of the contracting party. 

This situation naturally raises the question whether executory treaties 
will continue to be made if they are not to be binding, and requires 
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consideration of a system of law under which no conventional obligations 
are recognized. The particular treaty which was thus set aside was 
declaratory of the general rule of international law respecting the in- 
violability of neutral territory; and the action which ignored the treaty 
also avowedly violated the rule of law; and the defense is that for such a 
violation of the law the present interest of a sovereign state is justifica- 
tion. 

It is plain that the application of such a principle to a matter of major 
importance at the beginning of a long conflict must inevitably be fol- 
lowed by the setting aside of other rules as they are found to interfere 
with interest or convenience; and that has been the case during the 
present war. Many of the rules of law which the world had regarded as 
most firmly established have been completely and continuously disre- 
garded, in the conduct of war, in dealing with the property and lives of 
civilian non-combatants on land and sea and in the treatment of neu- 
trals. Alleged violations by one belligerent have been asserted to justify 
other violations by other belligerents. The art of war has been devel- 
oped through the invention of new instruments of destruction and it is 
asserted that the changes of conditions thus produced make the old rules 
obsolete. 

It is not my purpose at this time to discuss the right or wrong of these 
declarations and actions. Such a discussion would be quite inadmissible 
on the part of the presiding officer of this meeting. I am stating things 
which whether right or wrong have unquestionably happened, as bearing 
upon the branch of jurisprudence to which this Society is devoted. It 
seems that if the violation of law justifies other violations, then the law is 
destroyed and there is no law; that if the discovery of new ways of doing 
a thing prohibited justifies the doing of it, then there is no law to pro- 
hibit. The basis of such assertions really is the view that if a substantial 
belligerent interest for the injury of the enemy comes in conflict with a 
rule of law, the rule must stand aside and the interest must prevail. 
If that be so, it is not difficult to reach the conclusion that, for the 
present at all events, in all matters which affect the existing struggle, 
international law is greatly impaired. Nor can we find much encourage- 
ment to believe in the binding force of any rules upon nations which 
observe other rules only so far as their interest at the time prompts them. 
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Conditions are always changing, and a system of rules which cease to 
bind whenever conditions change should hardly be considered a system 
of law. It does not follow that nations can no longer discuss questions of 
right in their diplomatic intercourse, but upon such a basis it seems quite 
useless to appeal to the authority of rules already agreed upon as just and 
right and their compelling effect because they have been already agreed 
upon. 

When we recall Mansfield’s familiar description of international law as 
‘founded upon justice, equity, convenience, the reason of the thing, and 
confirmed by long usage,” we may well ask ourselves whether that gen- 
eral acceptance which is necessary to the establishment of a rule of 
international law may be withdrawn by one or several nations, and the 
rule be destroyed by that withdrawal, so that the usage ceases and the 
whole subject to which it relates goes back to its original status as matter 
for new discussion as to what is just, equitable, convenient and reason- 
able. 

When this war is ended, as it must be some time, and the foreign 
offices and judicial tribunals and publicists of the world resume the 
peaceable discussion of international rights and duties, they will cer- 
tainly have to consider not merely what there is left of certain specific 
rules, but also the fundamental basis of obligation upon which all rules 
depend. The civilized world will have to determine whether what we 
call international law is to be continued as a mere code of etiquette, or is 
to be a real body of laws imposing obligations much more definite and 
inevitable than they have been heretofore. It must be one thing or the 
other. Although foreign offices can still discuss what is fair and just and 
what is expedient and wise, they can not appeal to law for the decision of 
disputed questions unless the appeal rests upon an obligation to obey 
the law. What course will the nations follow? 

Vague and uncertain as the future must be, there is some reason to 
think that after the terrible experience through which civilization is 
passing there will be a tendency to strengthen rather than abandon the 
law of nations. Whatever the result may be, the world will have re- 
ceived a dreadful lesson of the evils of war. The sacrifice of millions of 
lives, millions homeless and in poverty, industry and commerce de- 
stroyed, overwhelming netional debts,—all will naturally produce a 
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strong desire to do something that will prevent the same thing happening 
again. 

While the war has exhibited the inadequacy of international law, so 
far as it has yet developed, to curb those governmental policies which 
aim to extend power at all costs, it has shown even more clearly that 
little reliance can be placed upon unrestrained human nature, subject 
to specific temptation to commit forcible aggression in the pursuit of 
power and wealth. It has shown that where questions of conduct are to 
be determined under no constraint, except the circumstances of the 
particular case, the acquired habits of civilization are weak as against 
the powerful, innate tendencies which survive from the countless cen- 
turies of man’s struggle for existence against brutes and savage foes. 
The only means yet discovered by man to limit those tendencies consist 
in the establishment of law, the setting up of principles of action and 
definite rules of conduct which can not be violated by the individual 
without injury to himself. That is the method by which the wrongs 
naturally flowing from individual impulse within the state have been 
confined to narrow limits. That analogy, difficult as it is to maintain in 
view of the differences between the individual who is subject to sov- 
ereignty and the nation which is itself sovereign, indicates the only 
method to which human experience points to avoid repeating the present 
experience of these years of war consistently with the independence of 
nations and the liberty of individuals. The Pax Romana was effective 
only because the world was subject to Rome. The Christian Church has 
been urging peace and good-will among men for nineteen centuries, and 
still there is this war. Concerts of Europe and alliances and ententes and 
skilful balances of power all lead ultimately to war. Conciliation, 
good-will, love of peace, human sympathy, are ineffective without in- 
stitutions through which they can act. Only the possibility of estab- 
lishing real restraint by law seems to remain to give effect to the un- 
doubted will of the vast majority of mankind. 

In the effort to arrange the affairs of the world so that they will not 
lead to another great catastrophe, men will therefore turn naturally 
towards the re-establishment and strengthening of the law of nations. 
How can that be done? How can the restraints of law be made more 
effective upon nations? 
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It is not difficult to suggest some things which will tend in that direc- 
tion. 

Laws to be obeyed must have sanctions behind them; that is to say, 
violations of them must be followed by punishment. That punishment 
must be caused by power superior to the law breaker; it can not consist 
merely in the possibility of being defeated in a conflict with an enemy; 
otherwise there would be no law as between the strong and the weak. 
Many states have grown so great that there is no power capable of im- 
posing punishment upon them except the power of collective civilization 
outside of the offending state. Any exercise of that power must be based 
upon public opinion. It can not rest merely upon written agreements or 
upon the accidental dictates of particular interests. It must proceed 
from general, concurrent judgment and condemnation. When that ex- 
ists, punishment may be inflicted either by the direct action of govern- 
ments, forcible or otherwise, or by the terrible consequences which come 
upon a nation that finds itself without respect or honor in the world and 
deprived of the confidence and good-will necessary to the maintenance of 
intercourse. Without such an opinion behind it no punishment of any 
kind can be imposed for the violation of international law. 

For the formation of such a general opinion, however, questions of 
national conduct must be reduced to simple and definite form. Occa- 
sionally there is an act the character of which is so clear that mankind 
forms a judgment upon it readily and promptly, but in most cases it is 
easy for the wrongdoer to becloud the issue by assertion and argument 
and to raise a complicated and obscure controversy which confuses the 
judgment of the world. There is but one way to make general judgment 
possible in such cases. That is by bringing them to the decision of a 
competent court which will strip away the irrelevant, reject the false, 
and declare what the law requires or prohibits in the particular case. 
Such a court of international justice, with a general obligation to submit 
all justiciable questions to its jurisdiction and to abide by its judgment, 
is a primary requisite to any real restraint of law. 

When we come to consider the working of an international court, 
however, we are forced to realize that the law itself is in many respects 
imperfect and uncertain. There is no legislature to make laws for na- 
tions. There is no body of judicial decisions having the effect of prec- 
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edent to declare what international laws are. The process of making 
international law by usage and general acceptance has been necessarily 
so slow that it has not kept pace with the multiplying questions arising 
in the increasing intercourse of nations. In many fields of most fruitful 
controversy different nations hold tenaciously to different rules, as, for 
recent example, upon the right of expatriation, upon the doctrine of 
continuous voyages, upon the right to transfer merchant vessels after 
the outbreak of a war. Yet any attempt to maintain a court of inter- 
national justice must fail unless there are laws for the court to admin- 
ister. Without them the so-called court would be merely a group of men 
seeking to impose their personal opinions upon the states coming before 
them. The lack of an adequate system of law to be applied has been the 
chief obstacle to the development of a system of judicial settlement of 
international disputes. This is well illustrated by the history of the 
Second Hague Conference treaty for an international prize court. The 
Conference agreed to establish such a court and provided in Article 7 of 
the treaty that in the absence of special treaty provisions governing the 
‘ase presented “the court shall apply the rules of international law. 
If no generally recognized rule exists, the court shall give judgment in 
accordance with the general principles of justice and equity.” When 
the question of ratifying this treaty was presented to the Powers whose 
delegates had signed it, some of them awoke to the fact that upon many 
subjects most certain to call for the action of a court there was no general 
agreement as to what the rules of international law were, and that 
different nations had different ideas as to what justice and equity would 
require and that each judge would naturally follow the views of his own 
country. Accordingly the Conference of London was called, and met in 
December, 1908. In that Conference the delegates of the principal 
maritime Powers came to agreement upon a series of questions and they 
embodied their agreement in the 71 articles of the Declaration of London. 
If that Declaration had been ratified by all the Powers in the Conference 
it would doubtless have been accepted as a statement of the international 
law upon the subjects covered. But it was not ratified, and so the prize 
court treaty remains ineffective because the necessary basis for the 
action of the court is wanting. 

It is plain that in order to have real courts by which the legal rights 
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of nations can be determined and the conduct of nations can be sub- 
jected to definite tests, there must be a settlement by agreement of old 
disputes as to what the law ought to be and provision for extending the 
law over fields which it does not now cover. One thing especially should 
be done in this direction. Law can not control national policy, and it is 
through the working of long-continued and persistent national policies 
that the present war has come. Against such policies all attempts at 
conciliation and good understanding and good-will among the nations of 
Europe have been powerless. But law, if enforced, can control the ex- 
ternal steps by which a nation seeks to follow a policy, and rules may 
be so framed that a policy of aggression can not be worked out except 
through open violations of law which will meet the protest and con- 
demnation of the world at large, backed by whatever means shall have 
been devised for law enforcement. 

There is another weakness of international law as a binding force 
which it appears to me can be avoided only by a radical change in the 
attitude of nations towards violations of the law. 

We are all familiar with the distinction in the municipal law of all 
civilized countries between private and public rights and the remedies for 
the protection or enforcement of them. Ordinary injuries and breaches 
of contract are redressed only at the instance of the injured person, and 
other persons are not deemed entitled to interfere. It is no concern of 
theirs. On the other hand, certain flagrant wrongs the prevalence of 
which would threaten the order and security of the community are 
deemed to be everybody’s business. If, for example, a man be robbed or 
assaulted, the injury is deemed not to be done to him alone but to every 
member of the state by the breaking of the law against robbery or 
against violence. Every citizen is deemed to be injured by the breach of 
the law because the law is his protection and if the law be violated with 
impunity his protection will disappear. Accordingly, the government, 
which represents all its citizens, undertakes to punish such action even 
though the particular person against whom the injury was done may be 
content to go without redress. 

Up to this time breaches of international law have been treated as we 
treat wrongs under civil procedure, as if they concerned nobody except 
the particular nation upon which the injury was inflicted and the nation 
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inflicting it. There has been no general recognition of the right of other 
nations to object. There has been much international discussion of what 
the rules of law ought to be and the importance of observing them in 
the abstract, and there have been frequent interferences by third parties 
as a matter of policy upon the ground that specific, consequential injury 
to them might result from the breach, but, in general, states not di- 
rectly affected by the particular injury complained of have not been 
deemed to have any right to be heard about it. It is only as disinterested 
mediators in the quarrels of others or as rendering good offices to others 
that they have been accustomed to speak if at all. Until the First Hague 
Conference that form of interference was upon sufferance. In the 
Convention for the Pacific Settlement of International Disputes, con- 
cluded at that Conference, it was agreed that, in case of serious trouble 
or conflict, before an appeal to arms the signatory Powers should have 
recourse to the good offices or mediation of foreign Powers, and Article 3 
also provided: 

Independent of this recourse, the signatory Powers recommend that 
one or more Powers strangers to the dispute should on their own initia- 
tive and as far as circumstances may allow, offer their good offices or 
mediation to the states at variance. Powers strangers to the dispute 
have a right to offer good offices or mediation even during the course of 
hostilities. The exercise of this right can never be regarded by one or 
other of the parties in conflict as an unfriendly act. 


These provisions are a considerable step towards a change in the 
theory of the relation of third Powers to an international controversy. 
They recognize such an independent interest in the prevention of conflict 
as to be the basis of a right of initiative of other Powers in an effort to 
bring about a settlement. It still remains under these provisions, how- 
ever, that the other Powers assert no substantive right of their own. 
They are simply authorized to propose an interference in the quarrels of 
others to which they are deemed to be strangers. The enforcement of 
the rules of international law is thus left to the private initiative of the 
country appealing to those rules for protection, and the rest of the world 
has in theory and in practice no concern with the enforcement or non- 
enforcement of the rules. 

If the law of nations is to be binding, if the decisions of tribunals 
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charged with the application of that law to international controversies 
are to be respected, there must be a change in theory, and violations of 
the law of such a character as to threaten the peace and order of the com- 
munity of nations must be deemed to be a violation of the right of every 
civilized nation to have the law maintained and a legal injury to every 
nation. When a controversy arises between two nations, other nations 
are indeed strangers to the dispute as to what the law requires in that 
controversy, but they can not really be strangers to a dispute as to 
whether the law which is applicable to the circumstances shall be ob- 
served or violated. Next to the preservation of national character, the 
most valuable possession of all peaceable nations, great and small, is the 
protection of those laws which constrain other nations to conduct based 
upon principles of justice and humanity. Without that protection there 
is no safety for the small state except in the shifting currents of policy 
among its great neighbors, and none for a great state, however peaceable 
and just may be its disposition, except in readiness for war. 
International laws violated with impunity must soon cease to exist 
and every state has a direct interest in preventing those violations which 
if permitted to continue would destroy the law. Wherever in the world 
the laws which should protect the independence of nations, the in- 
violability of their territory, the lives and property of their citizens, are 
violated, all other nations have a right to protest against the breaking 
down of the law. Such a protest would not be an interference in the 
quarrels of others. It would be an assertion of the protesting nation’s 
own right against the injury done to it by the destruction of the law upon 
which it relies for its peace and security. What would follow such a 
protest must in each case depend upon the protesting nation’s own judg- 
ment as to policy, upon the feeling of its people and the wisdom of its 
governing body. Whatever it does, if it does anything, will be done not 
as a stranger to a dispute or as an intermediary in the affairs of others, 
but in its own right for the protection of its own interest. Upon no other 
theory than this can the decisions of any court for the application of the 
law of nations be respected, or any league or concert or agreement among 
nations for the enforcement of peace by arms or otherwise be estab- 
lished, or any general opinion of mankind for the maintenance of law 


be effective. 
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Can any of these things be done? Can the law be strengthened and 
made effective? Imperfect and conflicting as is the information upon 
which conjecture must be based, I think there is ground for hope that 
from the horrors of violated law a stronger law may come. It was during 
the appalling crimes of the Thirty Years’ War that Grotius wrote his 
De Jure Belli ac Pacis and the science of international law first took form 
and authority. The moral standards of the Thirty Years’ War have 
returned again to Europe with the same dreadful and intolerable conse- 
quences. We may hope that there will be again a great new departure 
to escape destruction by subjecting the nations to the rule of law. The 
development and extension of international law has been obstructed by a 
multitude of jealousies and supposed interests of nations each refusing to 
consent to any rule unless it be made most favorable to itself in all possi- 
ble future contingencies. The desire to have a law has not been strong 
enough to overcome the determination of each nation to have the law 
suited to its own special circumstances; but when this war is over the 
desire to have some law in order to prevent so far as possible a recurrence 
of the same dreadful experience may sweep away all these reluctances 
and schemes for advantage and lead to agreement where agreement has 
never yet been possible. It often happens that small differences and 
petty controversies are swept away by a great disaster, deep feeling, and 
a sense of common danger. If this be so, we can have an adquate law 
and a real court which will apply its principles to serious as well as petty 
controversies, and a real public opinion of the world responding to the 
duty of preserving the law inviolate. If there be such an opinion it will 
be enforced. I shall not now inquire into the specific means of enforce- 
ment, but the means can be found. It is only when opinion is uncertain 
and divided or when it is sluggish and indifferent and acts too late that it 
fails of effect. During all the desperate struggles and emergencies of the 
great war the conflicting nations from the beginning have been competing 
for the favorable judgment of the rest of the world with a solicitude which 
shows what a mighty power even now that opinion is. 

Nor can we doubt that this will be a different world when peace comes. 
Universal mourning for the untimely dead, suffering and sacrifice, the 
triumph of patriotism over selfishness, the long dominance of deep and 
serious feeling, the purifying influences of self-devotion, will surely have 
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changed the hearts of the nations, and much that is wise and noble and 
for the good of humanity may be possible that never was possible before. 

Some of us believe that the hope of the world’s progress lies in the 
spread and perfection of democratic self-government. It may be that 
out of the rack and welter of the great conflict may arise a general con- 
sciousness that it is the people who are to be considered, their rights and 
liberties to govern and be governed for themselves rather than rulers’ 
ambitions and policies of aggrandizement. If that be so, our hopes will 
be realized, for autocracy can protect itself by arbitrary power, but the 


people can protect themselves only by the rule of law. 
Root. 


SOME QUESTIONS OF INTERNATIONAL LAW IN THE 
EUROPEAN 


IX 


DESTRUCTION OF NEUTRAL MERCHANT VESSELS 


The history of the naval operations of the present war is quite without 
parallel, not only on account of the large number of enemy merchant 
vessels that have been destroyed without warning and the consequent 
loss of life of both neutral and non-combatant persons,” but also be- 
vause of the destruction on a large scale of ships of neutral Powers. 
According to the press dispatches, about one hundred and fifty neutral 
merchantmen, American, Danish, Dutch, Greek, Italian, Norwegian, 
Portuguese, and Swedish, have already been sunk by one or another 
belligerent—in most cases by German cruisers and submarines.* The 
merchant marines of Denmark, Holland, Norway, and Sweden have 
been the heaviest sufferers. In a few cases the destruction was the re- 


1 Continued from the January, April, July and October (1915) numbers of this 
JOURNAL. 

2 Discussed in the July number of this JouRNAL, pp. 594-626. 

3 Senator Nelson of Minnesota in a speech in the Senate on January 20, 1916 
(Cong. Record, pp. 1461-1465) stated that the total number of Dutch, Danish, 
Swedish, and Norwegian merchant ships that had been sunk by submarines, mines 
and cruisers since the beginning of the war was one hundred and thirty-four. This, 
of course, did not include the American, Spanish, Portuguese and other neutral ships 
that have been destroyed. Of the one hundred and thirty-four neutral vessels thus 
destroyed, one hundred and three, according to Senator Nelson, were sunk by Ger- 
man submarines, and the rest by either German or British mines. Eleven of these 
were Dutch, fifteen were Danish, twenty-seven were Swedish, and eighty-one were 
Norwegian. Senator Nelson’s speech contains a list of the ships destroyed, with the 
date and in most cases their tonnage. According to a statement of the British Ad- 
miralty made in July last, German submarines had up to that time destroyed ninety- 
eight British merchant vessels and ‘no less than ninety-five neutral merchantmen.” 
As there are more British than neutral merchantmen plying the seas, it will be seen 
that the toll taken of neutral shipping has been relatively larger than that taken of 
the merchant marine of Germany’s chief enemy. 
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sult of error due to the alleged inability of the captor to distinguish 
the markings of the vessel, but in the majority of cases the reason alleged 
was that the ships were carrying contraband of war. In view of the ex- 
tensive and unprecedented scale upon which this practice has been re- 
sorted to during the present War, the conditions under which the 
destruction by belligerents of neutral merchant vessels is permissible, if 
at all, well merit consideration in the light of international law and 
practice. Mr. Thomas Baty, an English authority of high standing, 
writing in 1911, thus states the practice of the past: 


It is surely very remarkable, that in all the history of war up to the 
twentieth century not a single instance can be adduced of a neutral 
ship’s being destroyed on the high seas. Surely it is most significant 
that despite the utmost temptations and the fiercest stress of conflict, 
belligerents uniformly and scrupulously abstained from the least in- 
terference with neutral vessels, beyond ascertaining their characters 
and bringing them into port. French, Americans, Spaniards, Dutch, 
Danes—strict navy men and lax privateers—polished admirals and 
rough desperadoes—none of them dared send to the bottom a ship 
wearing the flag of a neutral state.* 


Again he says: 


Let the reader think of the dozens of wars, small and great, of the past 
two centuries: of the Russo-Turkish, the Franco-German, the Crimean, 
the British-American, the Napoleonic, the French Revolutionary, the 
American Civil, wars—to name only the greatest and latest. Let him 
reflect on the numberless occasions on which a cruiser’s commander 
must have longed to send a suspicious neutral to the bottom, and must 
have paced his quarter-deck, consumed by impatience to set the torch 
to her cargo. And yet there is no instance of this having been done.*® 


Mr. Baty admits, however, that there have been a few exceptions, 
real or apparent, to this general practice. Thus during the Napoleonic 
Wars four American merchantmen (the Acteon, the Rufus, the Felicity, 
and the William) were sunk by “over-zealous” British captains; but, 
in fact, he claims, they were not neutral ships at all, but hostile vessels, 
because they flew the enemy’s ensign and were prima facie liable to 
destruction. Not even the “corsair ’’ Semmes was “imbecile ” enough, 


4 Britain and Sea Law, p. 2. 
5 [bid, p. 23. 
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he adds, to destroy neutral ships and alienate neutral sympathy. 
Semmes destroyed only enemy ships and then only after saving their 
crews and passengers.® There is, it is believed, no record of the de- 
struction by a belligerent of a neutral ship on the high seas during the 
Crimean War or American Civil War or the Franco-German War,’ 
the Spanish-American War,® the Boer War, the Turco-Italian War,’ or 
the Balkan Wars. The first war in which the right to destroy neutral 
vessels was asserted and exercised on a considerable scale was that 
between Russia and Japan in 1904-05. During this war, Russian naval 
commanders destroyed eight neutral merchantmen: the Anight Com- 
mander, the Hipsang, the Saint Kilda, the Oldhamia, the I[khona, the 
Thea, the Tetartos and the Princess Marie. They were all English 
ships, except the Thea and the Tetartos, which were German, and the 
Princess Marie, which was Danish. In every case, it appears, the 
crew, the passengers and the mails were taken off and there was no loss 
of life, except that several persons were killed by the gun-fire directed 
against the Hipsang while the ship was attempting to escape, and a 
Chinese woman and boy were drowned. The destruction of this vessel 
may be distinguished from the others for the reason that it was not a 
case of the sinking of a vessel for carrying contraband, but the de- 
struction of a ship for refusing to stop after repeated warning shots and 
for attempting to escape. The case of the Oldhamia, likewise, belongs 
in a class by itself. It had been captured and while in charge of a prize 
crew was stranded, and it being impossible to float it, the captor fearing 
that delay might lead to its recapture, sank it. It was not, therefore, 
the willful destruction of a prize, but of a wreck. The other ships were 
sunk because their cargoes were alleged to be contraband, and owing 

6 See his own testimony in Service Afloat, p. 535, the truth of which is confirmed 
by the Solicitor of the United States Navy during the Civil War, Bolles, in the At- 
lantic Monthly, Vol. 30, p. 50. 

7 Six British ships were destroyed in the Seine by the Germans in 1870, but, as 
Baty adds, (op. cit., p. 24) this was no violation of the law of nations because a neu- 
tral vessel venturing into France at the time was subject to the risks of war. 

® There were a few cases of capture of neutral prizes during the war with Spain, 
but none were destroyed. Cf. Benton, International Law and Diplomacy of the 
Spanish American War, pp. 205-209. 

® Coquet, La Guerre Italio-Turque, Rev. Gén. de Droit Int. Pub., Vol. 21 (1914), 
p. 40. 
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to their proximity to enemy ports, the danger of recapture, and the 
lack of a sufficient supply of coal, it was regarded as impossible to take 
them in for adjudication. In several cases the Supreme Court of Russia 
held that the prizes destroyed were not liable to condemnation, and 
compensation was awarded." In one case, that of the Cilurmun, the 
cargo was jettisoned, and the ship spared from destruction.'' Why 
this procedure was not followed in the other cases does not appear. 

The Russian naval prize regulations, prepared in 1895,'* authorize 
the destruction of prizes in certain cases. Article 21 reads as follows: 


In exceptional cases, when the preservation of a captured vessel ap- 
pears impossible on account of her bad condition or entire worthlessness, 
the danger of her recapture by the enemy or the great distance or block- 
ade of ports, or else on account of the danger threatening the ship which 
has made the capture, or the success of her operations, it is permissible 
for the commander, on his own responsibility, to burn or sink the cap- 
tured vessel, after he has taken off all persons on board, and as much 
of the cargo as possible, and arranged for the safety of the vessel’s 
papers and any other objects which may be necessary for throwing 
light on the case at the inquiry to be instituted in accordance with the 
procedure in prize cases. 


It will be noted that no distinction is made between enemy vessels 
and neutral vessels; both are liable to destruction under the same con- 
ditions. In consequence, however, of the protest of the English Govern- 
ment against the destruction of neutral vessels, the Russian Govern- 
ment in August, 1905, gave instructions to its naval commanders that 
in the future neutral merchantmen laden with contraband were not to 
be sunk “except in case of direst necessity.” 

The prize regulations of various other states likewise authorize de- 
struction of prizes in exceptional cases, and some of them make no dis- 


© Notably in the cases of the /khona and the Tetartos, the latter being destined to 
a neutral port and, therefore, not liable to capture, because Russia did not recognize 
the doctrine of continuous voyage. 

\\ The faets concerning the destruction of neutral prizes by the Russians have 
been taken from the texts of the prize court decisions in each case, as printed in 
Hurst and Bray’s Russian and Japanese Prize Cases, Vol. I (1912), and from Ta- 
kahashi’s International Law Applied to the Russo-Japanese War, pp. 310-33. There 
is also a summary in Baty’s Britain and Sea Law, pp. 7-21. 

12 The full text is printed in Hurst and Bray, op. cit., pp. 311-331. 
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tinction between enemy and neutral vessels.‘ Thus the American 
instructions to blockading vessels and cruisers in 1898 (Art. 28) pro- 
vided that 


If there are controlling reasons why the vessels may not be sent in 
for adjudication, as unseaworthiness, the existence of infectious disease, 
or the lack of a prize crew, they may be appraised and sold; and if this 
can not be done they may be destroyed. The imminent danger of re- 
capture would justify destruction if there was no doubt that the vessel 
was good prize. But in all such cases all the papers and other testimony 
should be sent to the prize court in order that a decree may be entered. 


As was the case with the Russian regulations, no distinction was made 
between enemy and neutral prizes. Whether it was intended to author- 
ize the destruction of neutral merchantmen in any case may be doubted. 
In fact, no merchant vessels, either enemy or neutral, were destroyed 
during the war with Spain. 

The Japanese regulations of 1904 (Art. XCI) authorized the de- 
struction of “captured”’ vessels when it was ‘“‘ unavoidable,” or when the 
vessels were unseaworthy, when there was danger of recapture, or when 
the captor was unable to spare a prize crew without endangering his own 
safety. But before destroying the vessel, the commander was required 
to trans-ship all persons on board, and as far as possible, the cargo, and 


14 No distinction was made in the 


preserve al! papers and documents. 
Japanese regulations between enemy and neutral vessels, but in fact 
no neutral ships were destroyed by Japanese naval commanders. '® 

The prize regulations of France in 1870 likewise authorized the de- 
struction of neutral vessels “when their preservation endangers the 
safety or success”’ of the operations of the captor, but naval commanders 
were directed to use the right of destruction with the greatest reserve. '® 

The British Naval Prize Manual of 1888, however, advised the destruc- 
tion of enemy vessels only, and directed naval commanders to release 


13 For the texts of the prize regulations of the more important states governing 
the destruction of neutral prizes, see International Law Situations, 1905, pp. 64-68; 
1907, pp. 77ff. 

‘4 The Japanese regulations are printed in Takahashi, pp. 778-789. 

15 See the list of vessels destroyed and captured during the Russo-Japanese War 
in Takahashi, pp. 75-283. 

6 Snow, Cases on International Law, p. 577. 
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neutral prizes which, owing to their unseaworthiness or the inability of 
the captor to spare a prize crew, could not be sent in for adjudication. 

In November, 1914, the British and French Governments signed a 
convention relating to the disposition of prizes taken by the naval forces 
of the allied governments, and accompanying the convention were 
certain instructions to British and French naval commanders in respect 
to the formalities to be observed in capturing prizes and the taking of 
them in, but nothing is said in regard to the right of destruction." 

The French Government, by a decree of August 25, 1914, modified 
by a decree of November 6, 1914, put into effect the Declaration of 
London (Art. 49 of which allows the destruction of neutral prizes when 
they cannot be taken in without danger to the captor ship or to the 
success of the military operations in which it is engaged), with certain 
modifications and additions, none of which, however, relate to the dis- 
position of prizes.'* The British Government put the Declaration of 
London into operation with substantially the same additions and modifi- 
cations. Great Britain and France, therefore, bound themselves not 
to destroy neutral prizes except in the cases authorized by the Declara- 
tion of London. In no case, it is believed, have the naval commanders 
of either belligerent deliberately destroyed a neutral merchantman 
during the present war for carrying contraband or for other reasons. 

The German prize code of 1909, first made public on August 3, 1914, 
recognizes the right to destroy neutral vessels for carrying contraband, 
for breach of blockade or for unneutral service, if the taking of the ship 
into port would subject the capturing ship to danger or impede the suc- 
cess of its operations; for example, if the captured vessel is unseaworthy, 
or unable to follow the captor, lacks a sufficient supply of coal or is near 
the enemy’s coast, or if the captor is unable to provide a prize crew 
(Art. 113). In all such contingencies it is assumed that the taking of the 
prize in would interfere with the success of the naval operations of the 
captor or would expose his ship to danger.'"* The right of destruction 
recognized by the German code is, therefore, somewhat broader than 


'? See the text of the convention and the instructions in the Rev. Gén. de Droit Int. 
Pub., Jan.—June, 1915, pp. 35-38. 
18 See, ibid., pp. 23-35, for the text of the French decrees. 
19 Huberich, The Prize Code of the German Empire as in Force July 1, 1915, p. 66. 
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that allowed by the Declaration of London, since the latter does not 
admit the right of destruction for inability to spare a prize crew, or for 
lack of a sufficient coal supply or because of proximity to the enemy’s 
coasts. Nevertheless, they might all be brought by a liberal inter- 
pretation within the purview of the Declaration, since it could fairly 
be claimed that the existence of these circumstances in any case would 
either involve danger to the captor or impede his operations were an 
attempt made to take the ship into a home port. Article 116 of the 
German prize code provides, however, that before destroying a prize 
the commander shall take off the papers and crew and that full provision 
shall be made for the safety of all persons on board. This humane re- 
quirement, found in all the prize regulations which allow destruction, 
has, of course, been often disregarded by the commanders of German 
submarines during the present war, and apparently with the approval 
of the German Government. 

The destruction of British merchantmen by Russian cruisers during 
the Russo-Japanese War aroused considerable indignation in England, 
and the legality of the destruction of the Knight Commander, in particu- 
lar, was vigorously attacked by English publicists. The Marquis of 
Lansdowne, in the House of Lords, referred to the act as “a very serious 
breach of international law” and as an outrage against which it was 
necessary to protest. Mr. Balfour, speaking in the House of Commons, 
described it as “entirely contrary to the accepted practice of civilized 
nations.”” Similar language was used by Mr. Thomas Gibson Bowles.” 
In a note of August 19, 1904, addressed to the British Ambassador at 
St. Petersburg, Lord Lansdowne said: 


We understand that this right of destroying a prize is claimed in a 
number of cases; among others, when the conveyance of the prize to a 
prize court is inconvenient because of the distance of the port to which 
the vessel should be brought, or when her conveyance to such a port 
would take too much time or entail too great a consumption of coal. 
It is, we understand, even asserted that such a destruction is justifiable 
when the captor has not at his disposal a sufficient number of men from 
whom to provide a crew for the captured vessel. It is unnecessary to 
point out to your excellency the effects of a consistent application of 


*” Holland, Letters on War and Neutrality, p. 161; Baty, Britain and Sea Law, 
p. 10; and International Law Situations, 1907, p. 82, and 1911, p. 57. 
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these principles. They would justify the wholesale destruction of neutral 
ships taken by a vessel at war at a distance from her own base upon the 
ground that such prizes had not on board a sufficient amount of coal 
to carry them to a remote foreign port—an amount of coal with which 
such ships would probably in no circumstances have been supplied. 
They would similarly justify the destruction of every neutral ship taken 
by a belligerent vessel which started on a voyage with a crew sufficient 
for her own requirements only, and therefore unable to furnish prize 
crews for her captures. The adoption of such measures by the Russian 
Government could not fail to occasion a complete paralysis of all 
neutral commerce.”! 


Professor Holland stood almost alone among English publicists in 
maintaining that the destruction of neutral prizes was not absolutely 
prohibited by international law, under any and al! circumstances. In a 
letter of June 29, 1905, to the London Times, he declared that “a con- 
sensus gentium to this effect will hardly be alleged by those who are 
aware that such sinking is permitted by the most recent prize regulations 
of France, Russia, Japan, and the United States” although he readily 
admitted that the practice should by further international agreement be 


99 


absolutely forbidden.** While it is most desirable, he said, that neutral 


property should not be exposed to destruction without inquiry, cases 
might occasionally occur in which a belligerent could hardly be expected 
to permit the escape of such property, though he is unable to send it in 
for adjudication.** At the time, however, the great preponderance of 
English opinion was against the right of destruction. Lawrence, speak- 
ing of the sinking of the Knight Commander, declared that it was not 
lawful to sink a neutral prize before taking it in.** Baty, in a review of 


21 The text of the note may be found in International Law Situations, 1905, p. 74. 

22 The text of his letter is printed in his Letters on War and Neutrality, p. 168. 
Professor Holland’s position was strongly attacked by Thomas Gibson Bowles in 
several letters to the Times. 

23 Neutral Duties in Maritime War, Proceedings of the British Academy, Vol. II, 
pp. 12-13, quoted by Moore, Digest, VII, 520. 

** War and Neutrality in the East, p. 255. Lawrence maintains that a ‘broad 
line of distinction’? must be drawn between the destruction of enemy property and 
the destruction of neutral property; in the latter case the owners have a right to in- 
sist that an adjudication upon their claims shall precede any further dealings with it 
and that it is far better for a captor to release a neutral ship or goods than to risk 
personal loss and international complications by destroying innocent property. 
Principles of International Law, 4th ed., p. 484. This distinction is obviously well 
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the Russian cases, affirms that the assertion of the right of destruction 
by four or five or even a larger number of governments and the resort 
to it in practice by one or more nations does not make the practice legal. 
“We trust,’”’ he concludes, “that it has been demonstrated that if there 
is such a thing as the law of nations at all, it forbids the sinking of neutral 
vessels.”’ °° Hall likewise maintains that neutral ships or goods cannot 
be destroyed until they have been condemned by a prize court. Owner- 
ship of such goods, he holds, does not vest upon capture, but remains in 
the neutral until judgment of confiscation has been pronounced by a 
competent court.”° This in substance is also the view of Phillimore,”’ 
Atlay,”* Atherly-Jones,”® Bentwich, and most of the other English au- 
thorities. 

Bentwich remarks that the considerations which impel modern 
cruisers to destroy their enemy prizes, such as the lack of a sufficient 
supply of coal and the difficulty of sparing a prize crew, impel them also 
to sink neutral prizes, but they have not the same right in the one case 
as in the other. At best the neutral cargo can be destroyed by the cap- 
tor only when it is absolute contraband, but the ship is not his property 
to deal with.*° English judicial authority, like that of English text 
founded, both upon grounds of justice and public policy, but unfortunately most 
prize codes do not expressly recognize it. Cf. also, Wilson on International Law, 
p. 413. 

*% Britain and Sea Law, pp. 20, 24. Elsewhere Baty has proposed the rule that 
“in no case is it permissible to sink or otherwise destroy a neutral prize; but absolute 
contraband may be removed to another vessel or jettisoned in case of necessity” 
(Law Magazine, 1906)—a rule which might well be adopted as a part of the law of the 
sea. In an article entitled La Destruction des Prises Neutres in the Rev. de Droit Int., 
2d ser., Vol. 8, p. 434 (1906), Baty maintains that the recent practice of destroying 
neutral prizes has been introduced without authority. The fact, he says, that ‘‘no 
neutral prize has ever been sunk in modern wars because of the impossibility of taking 
it in is proof convincing.”’ To admit such a right is to make naval commanders the 
judges in such matters. Valin (7'raité des Prises Maritimes), who is sometimes cited 
as authority for the practice, he says, never professed such an opinion; indeed none 
of the authors, such as Cussy, Reddie or Wheaton, who have treated the subject of 
capture, ever said a word in favor of it. 

* International Law, 5th ed., p. 735. 

7 International Law, Vol. III, p. 432. 

% See his edition of Wheaton, Sec. 359e. 

2? Commerce in War, p. 531. 

30 Law of Private Property in War on Land and Sea, p. 112. See also his Dec- 
daration of London, p. 21. 
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writers, has likewise denied the legality of destruction. Lord Stowell, 
in the case of the Felicity, in 1819, said: 


Where it is neutral the act of destruction cannot be justified to the 
neutral owner by the gravest importance of such an act to the public 
service of the captor’s own state; to the neutral it can only be justified 
under any circumstances by a full restitution in value. These rules are 
so clear in principle and established in practice that they require neither 
reasoning nor precedent to illustrate or support them.*! 


In the cases of the Acteon and the Rufus, American merchant vessels 
destroyed by British cruisers during the Napoleonic Wars, he decreed 
full restitution, and in the case of the William, whose American national- 
ity was quite dubious, he awarded restitution without costs and dam- 
ages.*? So, during the Crimean War, Dr. Lushington, while affirming 
the right and duty of a captor in certain cases to destroy enemy mer- 
chant vessels, declared that 


For wholly different reasons, which I need not enter upon, where 
a vessel under neutral colors is detained, she has the right to be brought 
to adjudication, according to the regular course of proceedings in the 
prize court; and it is the very first duty of the captor to bring it in, if it 
be practicable.* 

Baty, commenting on these decisions, remarks that they have some- 
times been represented as showing that Stowell and Lushington re- 
garded it as permissible for a cruiser to sink any ship it liked upon condi- 
tion of making restitution and paying damages and costs, but, in fact, 
he affirms, they admitted no such principle; all they were concerned with 
was the remedy their own court could give the owner. They were not 
concerned with the question of the right to destroy a neutral vessel; 
“in fact, they scarcely contemplated the occurrence of such an outrage; 
it was and had been for centuries an unheard-of thing.” *4 Among 
Continental publicists, Kleen is a vigorous opponent of the right of 
destruction. The destruction of neutral property is never a “necessity 

31 Dodson’s Admiralty Reports, Vol. II, p. 381. 

#2 Baty, Britain and Sea Law, p. 3. For a full discussion of these cases, see Smith 
and Sibley, Int. Law as Interpreted and Applied During the Russo-Japanese War, 
pp. 164-169. 

%8 The Leucade (1855), Spink’s Prize Cases, p. 221. 
*4 Britain and Sea Law, p. 5. 
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of war’’ he says, and the captain of a cruiser who in open sea commits 
such an act arrogates to himself the powers of a judge,—a quality which 
does not belong to him.*® Destruction is everywhere, he adds, recog- 
nized as criminal, and in view of the almost unanimous disapprobation 
of the practice, it is surprising that the prize codes of some modern 
states, like France, Russia and the United States, should admit the 
right of destruction, without even expressly limiting the right to enemy 
prizes. Among other Continental writers who do not admit the right 
to destroy neutral prizes may be mentioned, Bluntschli,® Nippold ” 
and, apparently, de Boeck,® Gessner,*® and Bonfils,“ Taylor,*! Wool- 
sey,*” and Wheaton,*® among American writers, likewise deny the right 
to destroy neutral prizes. 

There is, however, much authority in favor of the right to destroy in 
exceptional cases. Oppenheim “* remarks that the practice of states 


35 Lois et Usages de la Neutralité, t. 11, p. 532. 

% Droit International Codifié, Sec. 672. Bluntschli does not even recognize the 
right to destroy enemy prizes. The difficulty of finding a port into which a prize 
may be taken offers no justification, he says, for destruction. 

37 Cited by Huberich in an article on The Destruction of Neutral Prizes, in the 
Illinois Law Review, for May, 1915. 

38 De la Propriete Privée Enemie Sous Pavillon Enemie, p. 302. 

3° Le Droit des Neutres Sur Mer (1876), p. 348. 

* Droit Int. Public, Sec. 1415. There is some uncertainty as to the opinions of 
Boeck, Gessner and Bonfils, as they do not distinguish clearly between the destruc- 
tion of enemy prizes and neutral prizes. It may at least be said, however, that they 
do not expressly recognize the right to destroy neutral ships. 

1 International Public Law, p. 573. ‘‘It is generally agreed,’”’ says Taylor, ‘‘that 
a neutral prize should never be burned.”’ He is, of course, in error as to such general 
agreement. 

#2 International Law, Sec. 184. ‘‘The right to destroy,’’ he says, ‘is barbarous, 
and ought to disappear from the law of nations,” and he makes no distinction be- 
tween enemy and neutral prizes. 

*8 Cited by Baty (Britain and Sea Law, pp. 5-6), who calls attention to a treatise 
on captures written in 1815 by Wheaton, and based on the researches of Story, yet 
Wheaton ‘‘did not so much as advert to the possibility of destroying neutral prizes. 
The practice was utterly unknown and incredible to him.” In his Elements of 
International Law, Wheaton discusses at length the disposition of prizes, but says 
nothing of the right to destroy either enemy or neutral prizes. 

44 International Law, Vol. II, p. 471, n. 2. Calvo, Sec. 3019, states that, as a 
general rule, a neutral prize may not be destroyed, but that it is permissible in ex- 
ceptional circumstances, as, for example, in case of ‘‘imperious military necessity” 
or force majeure resulting from pursuit of the enemy or inability to spare a’ prize 
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does not recognize the English rule of absolute prohibition, and he cites 
Geffcken, Calvo, Fiore, Martens, Dupuis, and Perels, and he might have 
added Rivier * and others, in favor of the right to destroy in certain 
‘cases. Westlake is one of the few English writers who admits the right 
of destruction. A neutral, he says, cannot justly complain if his prop- 
erty is destroyed when, if it is brought in, it would be condemned under 
the law of blockade or contraband.“ Holland, as we have seen, took 
the same view in 1905; and Moore, commenting upon Hall’s opinion, re- 
marks that the authorities hardly sustain it as a rule of unqualified or 
universal obligation.” The American publicist Dana “ maintained that 
necessity would justify destruction, as, for example, where the vessel is 
unseaworthy, or where there is danger of immediate recapture, or in the 
case of infectious diseases on the ship. At the time of the controversy 
between the British and Russian Governments over the sinking of the 
Knight Commander, Mr. Loomis, Acting Secretary of State of the United 
States, sent a telegram to Mr. Choate, American Ambassador to Great 
Britain (July 9, 1904), saying that the American Government con- 
sidered that the sinking of the vessel was not justified by the bare fact 
that there was contraband on board,” and on July 30th the Russian 
Government was informed that the Government of the United States 
would “view with the gravest concern the application of similar treat- 
ment to American vessels and cargoes.” °° But in a subsequent telegram 
of August 6th to Mr. Choate, Secretary Hay stated that he was “ not 
prepared to say that in case of imperative necessity a prize may not be 
lawfully destroyed by a belligerent captor.’’ *' 

In the presence of this conflicting opinion regarding the right to de- 


crew. See Martens, T'raité de Droit Int., Vol. 111, p. 298, and Perels, Manuel de Droit 
Maritime (French trans. by Arendt), p. 334; and Dupuis, Le Droit de la Guerre 
Maritime d’aprés les Confs. de la Haye, etc., p. 368, to the same effect. 

*© Principes du droit des Gens, Vol. I, p. 350. 

* International Law, Vol. I], p. 309. 

Digest of Int. Law, Vol. 7, p. 523. 

* Edition of Wheaton, p. 485. Cf. also, Wilson, International Law, p. 413, who 
admits that a neutral vessel may be sunk in exceptional cases, though great caution, 
he adds, should be taken before destroying it. 

* United States Foreign Relations, 1904, p. 333. 

Thid., p. 734. 

5t [hid., p. 337. 
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stroy neutral prizes, the Second Hague Conference entered upon a dis- 
cussion of the subject in the hope of removing the uncertainty and of 
securing a general agreement in respect to the conditions under which 
destruction should be admitted, if at all.°* In the proposal submitted 
by the British delegation, the view was expressed that the destruction 
of neutral prizes should be prohibited absolutely and that every neutral 
prize which could not be taken in for adjudication should be released.** 
Sir Ernest Satow defended with much ability the British proposal.** 
The destruction of neutral prizes, he said, was contrary to international 
law and the proposal to admit it was a dangerous innovation. The 
American delegation submitted a proposal identical in substance with 
that of the British, and it was ably sustained by General Davis upon 
grounds of both humanity and justice. The present construction of 
ships of war, he said, offers few accommodations for persons taken from 
captured ships, and, besides, they would be exposed to the danger of 
battle in a much greater degree than when fleets were constructed of 
wood and propelled by sail.®° 
In the proposal submitted by the Russian delegation, however, it was 

maintained that the absolute prohibition of the destruction of neutral 
prizes would have the effect of establishing a grave inequality between 
those Powers which have colonial ports in many seas, to which they 
might take their prizes for adjudication, and those, like Russia, which 
have no such facilities. The Russian delegation, therefore, proposed 
that the right of destruction be admitted in exceptional cases, as where 
the safety of the captor would otherwise be compromised or the success 

52 The matter had been already considered by the Institute of International Law 
at its meeting at Turin in 1882, and the prize réglement which it adopted recognized 
the right to destroy prizes in certain exceptional cases. No distinction was made 
between neutral and enemy prizes and apparently none was intended to be made. 
There was some opposition, especially by the English members, to the réglement 
because of the failure to recognize this distingtion, and at the session of 1883 the 
reglement was amended and the right to destroy was expressly limited to enemy 
prizes. The manual of maritime war adopted by the Institute at its Oxford meeting 
in 1913 (Art. 139) recognizes the right to destroy enemy vessels, but nothing is said 
in regard to the right to destroy neutral prizes (see the Annuaire of the Institute, 
Vol. 26, p. 348). 
53 Deuxitme Conférence International de la Paix, actes et documents, p. 1134. 
54 Tbid., pp. 903-907. 
55 Tbid., p. 1050. 
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of his operations would be impeded. But ‘in all such cases the right of 
destruction should be exercised with the greatest reserve and only after 
all papers had been preserved and provision made for the safety of the 
passengers and crew. The Russian proposal was defended at length by 
Admiral Ovtchinnikow. He admitted that in principle it was preferable 
to take in all prizes, enemy as well as neutral, but it was often impossible 
to do this, and in such cases the captor could not be expected to release 
them. Suppose, for example, he said, a captor should after taking a 
prize find himself in close proximity to a powerful enemy and his prize, fly- 
ing a neutral flag, is laden entirely with contraband of war, such as cart- 
ridges, projectiles, powder and other explosives. Certainly it would be 
more profitable for the captor to preserve these articles for his own use, 
but the taking in of the prize might be impossible by reason of the 
proximity of his more powerful enemy and the remoteness of his own 
ports which might, moreover, be effectively blockaded. In such a case, 
the captor should have the right to destroy.*° His argument was rein- 
forced by that of his colleague, Captain Behr, who contended that in 
certain cases the right of destruction was absolutely necessary, as where 
a neutral vessel laden with arms and munitions of war clearly intended 
for the enemy but which, for lack of coal, inability to spare a prize crew 
or the danger of recapture by the enemy, could not be taken in.*” The 
Russian proposal was also defended by the German delegate, Herr 
Kriege, who asserted that the right of destruction in exceptional cases 
was recognized by the existing rules and practice, and that it was in- 
dispensable from the point of view of military necessity. He cited the 
opinion of Holland (quoted above), and of Lord Stowell in the case of the 
Felicity (incorrectly it is believed) in favor of the right of destruction in 
exceptional cases.® 

Count Tornielli of Italy sought to remove the necessity for destruction 
by a proposal allowing prizes to be taken into neutral ports pending 
sequestration by a prize court.*® This proposal, embodied in Article 23 
of the Convention Respecting the Rights and Duties of Neutral Powers 
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% Deuxitme Conférence International de la Paix, actes et documents, p. 900. 
Jbid., pp. 991-992. 
8 Jbid., pp. 992-993. 
Thid., p. 903. 
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in Naval Warfare, represents'the only achievement of the conference on 
the subject of destruction.” Its purpose, as M. Renault pointed out, 
was ‘“‘to render more rare or to prevent entirely the destruction of 
prizes.”’ Sir Ernest Satow strongly opposed the adoption of this article, 
because it made no distinction between enemy and neutral prizes and 
allowed belligerents the right to make use of neutral ports to their pecu- 
liar advantage. The delegates of a number of the great Powers, includ- 
ing those of Great Britain, Japan and the United States, however, either 
voted against the proposal or abstained from voting, and their govern- 
ments later reserved their assent to the article as adopted. Undoubt- 
edly, if neutrals could be induced to allow belligerents this privilege, the 
excuse or necessity for destruction would in many cases be removed, but 
there is little disposition among neutrals to grant it. 

The discussion of the question of the right to destroy neutral prizes 
was renewed at the International Naval Conference at London in 
1908-09. Sir Edward Grey, in a letter of December 1, 1908, to Lord 
Desart, president of the British delegation, dwelt upon the desirability 
of an agreement which would place greater restrictions upon the right of 
belligerents to destroy neutral prizes. The discussions at the Hague 
Conference had evidently convinced the British Government of the 
necessity. of making some concessions to those who defended the right 
of destruction in exceptional cases, and it did not therefore insist as in 
1907 on absolute prohibition. Adverting to the fact that it was uni- 
versally admitted that all prizes ought, if possible, to be taken into a 
prize court for adjudication, Sir Edward Grey admitted that the right 
to destroy enemy prizes in cases where the captor finds himself unable, 
without compromising his own safety or without endangering the success 
of his operations, or where, owing to the distance from a home port, the 
prize could not be taken in, was generally recognized. As to neutral 
prizes, Great Britain, he said, had always contended that if they could 
not be taken in they should be released, and that no military necessity 
could justify destruction. His Majesty’s Government, he said, could not 


6 The proceedings of the Second Hague Conference in respect to the destruction 
of prizes are reviewed and analyzed by Dupuis in Le Droit de la Guerre Maritime 
d’aprés Les Conférences de la Haye et de Londres, pp. 372-382; and Lémonon, La 
Seconde Conférence de la Paix, pp. 685-694. The memoranda submitted to the Con- 
ference are analyzed in Jnternational Law Situations for 1911, pp. 61-68. 
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INTERNATIONAL LAW 
admit the proposition that inability to spare a prize crew was sufficient 
justification to destroy a vessel, for such an admission would probably 
be held to authorize destruction in the majority of cases where the 
captor had no convenient port of his own. However, His Majesty’s 
Government might be prepared, he said, to admit the right to sink neu- 
tral prizes in case of imperative military necessity, but it was not pre- 
pared to admit that inability to spare a prize crew or the mere remoteness 
of a convenient neutral port constituted a military necessity which would 
justify such a procedure.®! 

Nevertheless, the memorandum submitted by the British delegation, 
and also that of Japan, proposed that the destruction of neutral vessels 
be prohibited in all cases whatsoever.*2 The proposals submitted by the 
other delegations, while admitting the general principle that neutral 
ships ought to be taken in for adjudication, nevertheless affirmed the 
right of a belligerent to destroy in exceptional cases. The German 
memorandum proposed to recognize the right in cases where the taking 
in would compromise the safety of the captor or the success of his opera- 
tions. The memorandum of the American delegation proposed the 
rules of the Naval Code of 1900, Article 50 of which permitted destruc- 
tion where there were controlling reasons why vessels should not be 
sent in for adjudication, such as unseaworthiness, the existence of 
infectious diseases, or the lack of a prize crew or imminent danger of 
recapture.** The Austro-Hungarian memorandum stated that absolute 
prohibition was desirable; that belligerents should be allowed to take 
their prizes into neutral ports pending sequestration, and that they 
should be required to do this in all cases except where it would compro- 
mise the safety of the captor or the success of his operations.® The 
French memorandum proposed to authorize destruction only when the 
taking of the prize in would compromise the safety of the captor or the 
success of his operations, as, for example, where he could not spare a prize 
crew, but in every such case the right of destruction should be exercised 

*! Proceedings of the International Naval Conference, House of Commons Ses- 
sional Papers, Misc. No. 4, Vol. 54 (1909), p. 28. 
82 Ibid., No. 5, p. 38. 
83 Thid., p. 6. 
64 Thid., pp. 8-16. 
Ihid., p. 21. 
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with the greatest reserve. The memorandums submitted by the dele- 
gations of the other Powers proposed to recognize the right of destruc- 
tion under essentially similar conditions.” 

The discussion of the question was very full, especially by the dele- 
gates having technical knowledge of the methods of naval warfare. 
The British delegation reaffirmed the views of the British Government 
in 1907; but, realizing that if any agreement was reached the right to 
destroy in exceptional cases would have to be admitted, they directed 
their efforts toward obtaining adequate safeguards against the abuse 
of the right and provision for due reparation to injured neutrals.* The 
Russian and German delegates defended the right of destruction, as in 
1907. The American delegates admitted that in certain cases it might 
be impossible for a captor to take a prize in, and that imperative military 
necessity might require destruction. But Admiral Stockton expressed 
the fear that unless the conditions under which the right of destruction 
was admitted were strictly defined, the practice of destroying prizes 
would become the rule instead of the exception. 

The rule finally adopted by the Conference affirmed the general 
principle that a neutral vessel cannot be destroyed, but must be taken 
in for adjudication by a prize court. Nevertheless, by way of exception, 
the right of destruction was admitted in cases where conveyance of the 
prize ship to port would involve danger to the captor or to the success 
of the military operations in which he was at the time engaged (Art. 49). 
The effort of the British delegation to obtain express recognition of the 
rule that mere inability to spare a prize crew did not constitute a sufficient 
justification for destruction failed to receive the approval of the Confer- 
ence, it being regarded as unwise to undertake the enumeration of any 
particular contingencies which should constitute an element of danger. 
But, according to the Declaration, only neutral vessels which are liable 
to condemnation by a prize court may be destroyed. Not every ship, 


% Proceedings of the International Naval Conference, House of Commons Ses- 
sional Papers, Misc. No. 4, Vol. 54 (1909), p. 30. 

*? The memorandums of the several delegations are analyzed by Dupuis, op. cit., 
pp. 383 ff. See also, Int. Law. Sits., 1911, pp. 73-77. 

88 See the letter of the British delegates to Lord Desart, March 1, 1909, House of 
Commons Sessional Papers, Misc., No. 4 (1909), p. 98. 

69 See the analysis and comment in Bentwich, The Declaration of London, pp. 94-95. 
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therefore, guilty of violating the rules in respect to contraband and block- 
ade, is liable to destruction; for, according to Article 40 of the Declara- 
tion, a vessel carrying contraband is liable to condemnation only when 
more than half its cargo consists of contraband goods. In cases where 
contraband is carried in smaller proportions, the right of condemnation, 
and consequently of destruction, is not recognized. The burden of 
proving that he acted in the face of ‘exceptional necessity” was placed 
upon the captor, and in case he fails to produce such proof, he is bound 
to indemnify the parties interested (Art. 51). In case the capture 
is subsequently declared invalid, though the act of destruction has been 
held to be justifiable, the captor must pay compensation in place of the 
restitution to which the interested parties would have been entitled 
(Art. 52). 

Article 50 of the Declaration took care, however, to provide that be- 
fore destruction in any case all persons on board must be placed in 
safety and all the ship’s papers likely to be of value in determining the 
validity of the capture must be preserved. 

While the rules adopted by the Conference represented a compromise 
between two conflicting views, they undoubtedly provided some safe- 
guards against arbitrary destruction, and if they were strictly observed 
by belligerents the cases in which neutrals would be exposed to injury 
would probably be few. It is, of course, true that the Declaration has 
never been ratified in accordance with its own provisions, and is not 
therefore legally obligatory upon the belligerents in the present war. 
They have, nevertheless, put it into effect with certain modifications 
and additions, none of which affect substantially its rules in respect to 
destruction of neutral prizes, except that, as already stated, the German 
prize regulations expressly enumerate the contingencies which shall 
constitute danger to the captor or which might impede his operations, 
among which are inability to spare a prize crew, shortage of coal, prox- 
imity to the enemy’s coasts, etc. 

The right of a belligerent to destroy neutral prizes in the exceptional 
cases and subject to the conditions mentioned above being generally 
recognized, and provided for in the Declaration of London we may now 
inquire whether the practice during the present war has been in conform- 


ity with these rules. In most of the cases in which neutral ships have 
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been destroyed during the present war, the destruction was wrought by 
German submarines, although in a very few cases there has been doubt 
as to whether it was done by submarines or mines, and if by mines 
whether they were laid by Great Britain or by Germany. In a very 
few cases, like those of the Frye, and the Maria the destruction was 
wrought by a cruiser. 

Regarding the procedure of destruction, the rule in respect to making 
provision for the safety of crews and passengers has not always been 
observed by the commanders of the German submarines, and in a 
number of cases persons on board have lost their lives in consequence 
of the failure to give warning or, in case warning was given, to allow 
sufficient time for the passengers and crew to save themselves. Accord- 
ing to a statement of the British Admiralty, 1550 persons on British 
merchantmen had lost their lives in consequence of attacks by German 
submarines down to July 27, 1915, and twenty-two persons on neutral 
merchantmen had suffered a similar fate. 

In the great majority of cases in which neutral merchantmen have 
been destroyed, the reason alleged, so far as appears from the press dis- 
patches, was the presence of contraband on board the vessel; but in a 
number of cases the act of destruction was due, as has been said, to 
alleged inability of the submarine commanders to distinguish the mark- 
ing of the suspected ship. It being impossible, it was claimed, for the 
commander to bring the vessel to, send a searching party aboard or 
otherwise verify its nationality, the ship was destroyed upon suspicion. 
Thus in the case of the American steamer Gulflight, torpedoed on May 7, 
1915, without warning and with the loss of three lives, all Americans, 
it was alleged that the ship was convoyed by an English merchant 
vessel, which it was assumed was armed, and being unable to distinguish 
the neutral markings of the Gulflight and considering it dangerous to 
approach the vessel for the purpose of verifying its nationality, in view 
of the presence of the convoying ship of the enemy, the submarine sub- 
merged and torpedoed it.” The destruction of the ship was, therefore, 


70 See the note of the German Minister for Foreign Affairs to the American Ambas- 
sador at Berlin, of June 1, 1915. The chief officer of the Gulflight in a sworn state- 
ment filed with the Department of State, declared that the ship was flying a large 
American ensign six by ten feet in size at the time it was torpedoed 
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an ‘unfortunate accident” for which the German Government expressed 
regret and declared itself ready to make full compensation. The obvious 
duty of naval commanders in cases of doubt such as this is to refrain 
from attack; in any case, the destruction of a neutral vessel is permissible 
only under the most exceptional circumstances, and the naval commander 
who assumes to destroy where there is doubt as to the nationality of the 
vessel is guilty of an outrage upon the rights of neutrals and incurs the 
risk of involving his own government in serious controversy. 

The aerial bombardment of the American steamer Cushing on April 
28th, while it was on a voyage to Rotterdam, on the alleged ground that 
its neutral markings were not recognizable by the aviator, who mistook 
the ship for an enemy vessel, was another case of the kind, and for which 
the German Government offered to make reparation.”! Still another 
similar case was the torpedoing on May 25, 1915, of the American vessel 
Nebraskan while proceeding in ballast from Liverpool to the United 
States. The commander of the submarine claimed to have mistaken it 
for an English vessel because of insufficient markings. The German 
Government expressed regret for the act, and offered to make compen- 
sation to the owners.’” The captain, however, testified that the ship 
had painted on its side in large letters the words ‘“‘ Nebraskan of New 
York,” which he added, must have been seen by the submarine com- 
mander. The stopping of the American steamer Normandy on July 9th 
and the verification of its nationality by an examination of its papers 
would seem to show that it is not impossible for submarines to comply 
with the rules of international law governing naval warfare when their 
commanders are so disposed. At any rate, this is the proper procedure 
to be followed, and where it cannot be done without danger to the 
captor, he should refrain from attacking under any circumstances if 
there is doubt as to the enemy character of the ship. 

The destruction of the American steamer Leelanaw by a German 
submarine on July 25, 1915, while the ship was proceeding with a Russian 
cargo of flax from Archangel to Belfast, was still another case of the kind. 
The crew was taken aboard the submarine without loss of life. Before 


7! Communication of Herr von Jagow to Mr. Gerard, June 1, 1915. 
72 Memorandum of the German Foreign Office delivered to Mr. Gerard, July 12, 
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destroying the vessel, the commander of the submarine examined the 
ship’s papers and satisfied himself of its nationality and of the character 
of its cargo according to the established procedure. The American 
consul general at first reported that the Leelanaw attempted to escape 
after it had been hailed, but the captain testified that after the first 
shot was fired he turned and headed for the submarine. In any case, 
the right to destroy for attempting to escape is admitted only after 
repeated attempts to evade capture or in consequence of forcible re- 
sistance. The fact that the captain submitted to search removed al! 
reason for destruction on the ground of attempt to escape. His pro- 
posal that the cargo be jettisoned and the ship allowed to proceed was 
rejected by the commander of the submarine, who is reported to have 
replied that he was not in the habit of throwing contraband cargoes 
overboard. The destruction of the ship was in violation of the treaty of 
1828 between Prussia and the United States, to which reference is made 
below, and a claim for compensation was presented to the German 
Government. 

A case which attracted more attention than any of those above men- 
tioned, and which was the subject of prolonged diplomatic controversy 
between the American and the German Governments, was the sinking 
of the American sailing vessel, William P. Frye, on January 28, 1915, 
by the German cruiser Prinz Eitel Friedrich. The Frye, while proceeding 
on a voyage from Seattle to Queenstown, Falmouth or Plymouth with 
a cargo consigned “to order ’”’ was stopped, a searching party was sent 
aboard, and after examining the papers, the commander directed that 
the cargo be thrown overboard. Subsequently, “after having tried to 
remove the cargo,”’ the commander took the papers and crew aboard 
and sunk the ship. 

In a note dated March 31, 1915, the Secretary of State, after reciting 
briefly the facts of the case and without entering into an argument con- 
cerning the illegality of the act, presented a bill to the German Govern- 
ment for $228,059.54 to cover the value and equipment of the vessel, 
freight, traveling and other expenses of the captain and its agents, the 
personal effects of the captain and damages on account of the loss of the 
ship. 

In a note dated April 5th, the German Government replied that the 
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commander had ‘‘ acted in accordance with the principles of international 
law as laid down in the Declaration of London and the German prize 
regulations.’ The ports to which the vessel was destined, it was as- 
serted, were ‘“‘strongly fortified” and were, moreover, serving as bases 
for the British naval forces; consequently, the cargo was to be con- 
sidered as destined for the use of the armed forces of the enemy, and 
since it was not possible to take the prize into a German port without 
exposing the captor to danger or without impeding the success of his 
operations, he was justified in destroying it, and this he did after taking 
off the papers and the crew. The question of the legality of the act, and 
the amount of indemnity due, if any, would in due course be submitted 
to a German prize court for determination in accordance with the Decla- 
ration of London and the code of German prize procedure, and there 
the owners would be given an opportunity to present evidence that the 
destination of the cargo was innocent. If such proof were not adduced, 
the German Government would not, according to the general principles 
of international law, be liable for any compensation whatsoever; but 
in view of the provisions of Article 13 of a treaty between Prussia and 
the United States of July 11, 1799, taken in connection with Article 12 
of the treaty of May 1, 1828, “which as a matter of course were binding 
on the German prize courts,”’ the American owners would receive com- 
pensation even if the court should find that the cargo consisted of con- 
traband. Proceedings by the prize court, it was added, were necessary 
not only to pronounce on the legality of the act, but also to determine the 
standing of the claimants and the amount of the indemnity. 

The American Government replied in a note of April 28th, saying that 
it would be ‘“‘inappropriate ” in the circumstances and would involve un- 
necessary delay to adopt the suggestion of the German Government 
that the questions referred to above should be submitted to a prize 
court. Unquestionably, the note added, the destruction of the Frye was 
a violation of the treaty obligations of Germany, the German Govern- 
ment had already admitted its liability, and the status of the claimants 
and the amount of the indemnity were appropriate matters for settle- 
ment by diplomatic negotiation. In view of the admission of liability 
by reason of treaty stipulations, it was unnecessary to enter into a dis- 
cussion of the meaning and effect of the Declaration of London, which 
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had been given considerable prominence in the German note of 
April 5th. 

To this note the German Government replied on June 7th, disclaiming 
having admitted that the destruction of the Frye was a violation of the 
treaties of 1799 and 1828. The treaty of 1799, it was argued, expressly 
reserved the right to stop and to detain contraband; it followed, there- 
fore, that if it could not be stopped in any other way than by destruc- 
tion of the ship carrying it, that mode of procedure was permissible, 
and whatever the mode of procedure adopted, it must be passed on by 
the prize court. 

The Secretary of State of the United States replied at some length in a 
note of June 24, in which he stated that the American Government could 
not concur in the conclusions of the Imperial Government. The only 
question at issue was the method to be adopted for ascertaining the 
amount of the indemnity to be paid under an admitted liability, and he 
noted with surprise that the Imperial Government desired to raise in ad- 
dition questions regarding the meaning and effect of the treaty provisions 
under which it had admitted its liability. The view put forward by the 
German Government in its last note that the treaty recognized, at least 


by indirection, the right to destroy a neutral prize, was denied, and again 


it was asserted that prize proceedings for the purpose of determining 


the amount of the indemnity were inappropriate. The Secretary of 
State then quoted Article 13 of the treaty of 1799, which, by its express 
terms, prohibits not only destruction, but even detention. This article 


reads as follows: 


In the case supposed of a vessel stopped for articles of contraband, if 
the master of the vessel stopped will deliver out the goods supposed to 
be of contraband nature, he shall be admitted to do it, and the vessel 
shall not in that case be carried into any port, nor further detained, but 
shall be allowed to proceed on her voyage. 


That the master of the Frye undertook to jettison the cargo, but before 
it was completed the commander of the German cruiser sank the vessel, 
had been fully admitted by the German Government. Attention was 
also called to Article 12 of the treaty of 1785 which, like Article 13 of the 
treaty of 1799, was continued in force by Article 12 of the treaty of 
1828. This article reads as follows: 
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If one of the contracting parties should be engaged in war with any 
other Power, the free intercourse and commerce of the subjects or 
citizens of the party remaining neuter with the belligerent Powers shall 
not be interrupted. On the contrary, in that case, as in full peace, the 
vessels of the neutral party may navigate freely to and from the ports 
and on the coasts of the belligerent parties, free vessels making free 
goods, insomuch that all things shall be adjudged free which shall be on 
board any vessel belonging to the neutral party, although such things 
belong to an enemy of the other. 


Adverting to the statement in the German note of June 7th that in the 
event the prize court should not grant indemnity in accordance with the 
treaty stipulations the German Government would nevertheless make 
compensation, the Secretary of State called attention to the fact that 
the Government of the United States might not be satisfied with the 
amount, and that even if the prize court awarded an indemnity it would 
not be binding on the United States. It seemed more appropriate, 
therefore, that the amount be determined then and not later, by diplo- 
matic negotiation. 

The German Government replied to this communication in a note of 
July 30th, declining to accept the American interpretation of the treaty 
and again insisting that the commander of the Eitel acted within his 
legal rights in sinking the Frye. It was not disputed by the American 
Government, said Herr von Jagow, that under the general principles of 
international law a belligerent is authorized to sink neutral vessels 
under almost any conditions for carrying contraband, and this right is 
recognized by Articles 49 and 50 of the Declaration of London, the rati- 
fication of which the American Government had proposed to the Euro- 
pean belligerents at the beginning of the war. More than half the cargo 
was contraband; it was destined for the use of the armed forces of the 
enemy; and an attempt to take the ship into a German port would have 
imperiled the Hitel and defeated the success of its operations. Referring 
again to the treaty stipulations, he pointed out that the right of de- 
struction was not mentioned and was therefore neither expressly per- 
mitted nor prohibited, and the treaty stipulations must be supplemented 
by the general rules of international law. The provisions relating to 
the delivering out of the cargo could have no application when the time 
required exposed the captor ship to danger or impeded the success of its 
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operations. In the case of the Frye, the commander had endeavored to 
throw the cargo overboard, but being convinced that it was impractic- 
able owing to the danger to which he was exposed from the pursuit of 
enemy warships, he was obliged to destroy his prize. The question of 
legality, he concluded, had been submitted to a prize court on July 10th; 
the court had rendered a decision to the effect that the cargo was con- 
traband, that the Frye could not be taken in and that in consequence the 
sinking was justified. At the same time the court had recognized the 
validity” of the treaty stipulations, but was unable to fix the amount of 
indemnity itself since it did not have the necessary data before it. Thus 
it came to pass that while the negotiations were in progress the German 
Government was able to carry its point and have the question passed 
upon by a prize court, as it had all along insisted must be done. But 
the amount of indemnity remained to be determined. With this end 
in view, the German Government suggested that each party select an 
expert and that the two acting jointly should determine the amount, 
which the German Government would promptly pay. But it was ex- 
pressly declared that such payment was not to be understood as con- 
stituting a satisfaction for the violation of American treaty rights, but 
a duty or policy founded on existing treaty stipulations. Should this 
mode of settlement not be acceptable to the American Government, it 
was suggested that the question of the interpretation of the treaty pro- 
visions in dispute be submitted to the Hague Tribunal. 

The American Government, regarding a further exchange of views 
on the question as unprofitable, accepted in principle the German sug- 
gestion, but proposed that the two alternative modes of settlement be 
combined, so that the question of the amount of the indemnity might be 
submitted to joint experts and the dispute regarding the interpretation 
of the treaty stipulations be arbitrated in accordance with Article 38 
of the Hague Convention for the Pacific Settlement of International 
Disputes. Likewise, the German suggestion that payment made under 
the arrangement should not be considered as an admission that American 
treaty rights had been violated was accepted, subject to the understand- 
ing that acceptance of such payment should not be construed as an 
admission by the United States that the sinking of the Frye was legally 
justifiable. 
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These suggestions were promptly accepted by the German Govern- 
ment, which at the same time named the expert to act in its behalf. 
The American Government having inquired whether, pending the 
arbitral award, the Imperial Government would conduct its naval 
operations in accordance with its own interpretation of the treaty or 
that of the United States, the Imperial Government replied that, al- 
though Germany would suffer disadvantages from following the Amer- 
ican interpretation, the government had as a mark of its conciliatory 
attitude instructed its naval commanders not to destroy in future 
American vessels laden with conditional contraband even when the 
“conditions of international law are present,” but on the other hand, 
the right to destroy those carrying absolute contraband must be re- 
served. 

In a note dated October 12, 1915, the Secretary of State agreed to the 
proposal of the German Government, but he suggested that there should 
be an understanding that in case the joint experts could not agree on the 
amount of the indemnity, or in case it could not be settled by diplomatic 
negotiations, the question should be referred to an umpire if the govern- 
ment of the United States should so desire. Regarding the suggestion 
of the German Government that it must reserve the right to destroy 
vessels carrying absolute contraband wherever such destruction is per- 
missible according to the Declaration of London, the Secretary of State 
stated that the American Government, while unwilling to admit that 
the Declaration was in force, was willing to accept the provisions of the 
Declaration as governing, pending the arbitral award, subject to the 
understanding that Article 50, which provides that before destruction of 
a neutral vessel all persons on board must be placed in safety is not 
satisfied by merely giving them an opportunity to escape in life boats. 
It was also suggested that the arbitration should be by summary pro- 
cedure, based upon Articles 86 to 90 of the Hague Convention, rather 
than the longer form of arbitration before the Permanent Court at the 
Hague. 

Finally, in a memorandum delivered to the Secretary of State on 
November 30, 1915, the German Government expressed regret that it 
could not agree at that time to the American suggestion regarding the 
appointment of an umpire, and that its ultimate decision would depend 
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upon whether the differences of opinion between the experts, in case they 
failed to reach an agreement, related to principles, or merely to the 
appraisement of the value of the ship. In the latter event, the German 
Government could not agree to the appointment of an umpire. As to the 
conditions under which the German naval forces might sink American 
vessels laden with absolute contraband, pending the decision of the 
arbitral tribunal, the memorandum stated that the German Govern- 
ment was prepared to give guarantees that due provision would be made 
for the safety of all persons on board before sinking the ship. 

The sinking by the Aarlsruhe of the Dutch steamer Maria carrying a 
cargo of grain from an American port to Dublin and Belfast, was a case 
similar to that of the Frye, but the German prize court refused to allow 
compensation to the owners. Apparently there are no treaty stipula- 
tions between Germany and the Netherlands such as governed the 
Frye case, and the right of destruction was upheld by the prize court 
under the Declaration of London and the general principles of inter- 
national law. The claimants stated that the cargo was intended for 
private mills which operate for private persons, but the prize court held 
that inasmuch as Belfast had been declared a base for the British fleet 
in August, 1914, and Dublin had likewise been declared a naval base on 
November 25, 1914, foodstuffs destined thereto might be destroyed on 
account of inability of the captor to take the prize into a home port. 
The plea that since the Maria was destroyed on September 21st, before 
Dublin, to which more than half the cargo was consigned, had been 
officially declared a naval base, was not admitted by the prize court. 
Likewise, the plea that the grain was destined for the use of private 
mills was disallowed on the ground that the British Government was 
free at any moment to confiscate privately owned grain. It will be 
remembered that the British Government defended the confiscation of 
the cargo of the Wilhelmina, consisting of foodstuffs consigned to a 
private individual at Hamburg, on the ground that Hamburg was a 
fortified place and that the German Government had taken over the 
control of the grain and flour supply of the country. The two cases were 
therefore similar, except that in the one case the ship and cargo were 
destroyed, whereas in the other case they were taken into a prize court 


for adjudication. 
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In the case of the destruction of the Norwegian steamer Svien Jarl, 
with the loss of twelve members of the crew, by a submarine, the Ger- 
man Government at first declined to allow an indemnity, on the ground 
that the steamer was not sufficiently marked by neutral signs, but it 
appears from the press dispatches that the government subsequently 
agreed to make reparation. Like action was taken in the case of the 
Danish steamer Betty, which was torpedoed on May 26th because of the 
alleged inability of the commander of the submarine to distinguish its 
markings. Only in a few cases, as, for example, where the act was due 
to failure to distinguish the markings of the vessels or where, as in the 
case of the Frye, destruction was forbidden by treaty, has the German 
Government apparently shown a willingness to make compensation.’* 

It is clear that the German Government maintains that the right to 
destroy neutral vessels carrying contraband, conditional as well as ab- 
solute, is a lawful belligerent right, and, as has been pointed out above, 
this right is recognized by the Declaration of London in cases where more 
than half the cargo consists of contraband goods (Art. 40), provided the 
cargo is liable to condemnation by a prize court, and where the taking 
of the ship in would involve danger to the captor ship or to the success 
of the operations in which it is at the moment engaged (Art. 49). It is 
well to remember, however, that conditional contraband is not liable, 
under the Declaration of London, to capture, except where it is destined 
for the use of the armed forces or the government of the enemy (Art. 33), 
and therefore it is not liable, according to Art. 49, to destruction. To 
justify the destruction of a neutral cargo carrying conditional contra- 
band, it is not sufficient, according to the Declaration of London, for the 
captor to show that it is destined to enemy territory; he must show that 
it is intended for the use of the armed forces or government of the enemy. 
According to Art. 34, however, such use is presumed where the goods 
are consigned to enemy authorities, to a government contractor, to an 

On the 8th of April, 1915, a German submarine torpedoed the steamer Harplyce, 
which flew the flag of the American Relief Commission, and which had painted on its 
sides in large letters the words Commisson du Secours belge. It bore a safe conduct 
furnished by the German minister at The Hague. But the commander of the sub- 


marine did not take the trouble to verify the character of the ship and sank it. Fif- 


teen persons on board lost their lives. Perrinjaquet, La Guerre Européenne, Rev, Gén, 


de Droit Int. Pub., Jan.-June, 1915, p. 207. 
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enemy fortified place, or to a place serving as a base for the armed forces 
of the enemy. 

In fact, the Germans have assumed that all towns on the English 
coasts are fortified places. Thus their bombardment of Hartlepool, 
West Scarborough, and Whitby was defended on this ground, although 
the English assert that they were not only unfortified, but open and un- 
defended. Whenever, therefore, a cargo of conditional contraband 
destined for any English port, whether actually fortified or serving as a 
base for the armed forces of the enemy or not, has been captured it has 
been destroyed. Even if the distinction which the Declaration of London 
recognizes between the right to capture or destroy cargoes of conditional 
contraband and cargoes of absolute contraband were scrupulously 
observed, the results would be of little practical consequence, for the 
reason that during the present war many of the most important com- 
modities heretofore regarded as conditional contraband have in fact 
been placed by the several belligerents on the list of absolute contraband. 

Professor John Bassett Moore, referring to the discussion between 
Great Britain and Russia during the Russo-Japanese War, remarks that 
the discussion seemed to emphasize the potentially important relation of 
the question of contraband to the question of destruction; and he adds: 

When publicists have spoken of the presence of contraband as justi- 
fying or excusing the destruction of a neutral ship that should not be 
brought in, they have, no doubt, had in mind cargoes composed of 
things especially adapted to use in war and confessedly contraband, 
such as arms and ammunition, and cannot be assumed to have contem- 
plated the subjection of neutral commerce to general depredation under 
an extension of the categories of contraband.” 


The very general character of the language of the Declaration of 
London in respect to the destruction of neutral prizes undoubtedly 
leaves belligerents a very wide latitude, so that it is possible to turn the 
exception into the rule without a literal violation of the Declaration. In 
the present situation, with the ports of Germany blockaded and her naval 
operations carried on only by submarines, it may reasonably be claimed 
whenever a prize is captured at sea that the taking of it in would involve 
grave danger to the submarine, even if it were possible for such craft 
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to conduct a prize into a home port. German naval commanders are 
practically in the same situation as the Confederate commanders were 
during the Civil War. Their home ports are blockaded and neutral 
ports are not open to the reception of their prizes; they must, therefore, 
allow their prizes to go free or destroy them. But in the present war 
they are doing what no Confederate naval commander ever assumed to 
do; they are not only destroying enemy prizes, but they are destroying 
on an extensive scale neutral vessels carrying contraband and with little 
or no regard to whether the goods consist of munitions of war or food- 
stuffs, sometimes without satisfying themselves of the true nationality 
of the ship or the character of the cargo, and sometimes without making 
any provision for the safety of the crew. If the existing rules of inter- 
national law are susceptible of an interpretation which permits a belliger- 
ent to depredate upon neutral commerce in this fashion, they should 
be speedily altered. It is not to be assumed that it was the intention of 
the International Naval Conference to authorize general destruction by 
belligerents of neutral vessels carrying foodstuffs and other articles of 
conditional contraband, but the failure to specify precisely the contin- 
gencies under which a vessel may be sunk instead of a general authoriza- 
tion to destroy in case of danger or interference with the success of the 
captor’s operations, has had the effect of making each belligerent the 
judge of the conditions under which destruction is allowable. If this 
principle be admitted, the rights of neutral commerce must henceforth 
be at the mercy of belligerent naval commanders, who are free to de- 


stroy any neutral vessels carrying goods which they may choose to re- 
gard as contraband and which they may find inconvenient to take in 
for adjudication by a prize court. 


JAMES W. GARNER. 


NAVAL WARFARE: LAW AND LICENSE 


If any one having an elementary acquaintance with the law of nations 
had been asked, twelve years ago, what were the rights of belligerents 
and neutrals in naval warfare, he would not have been at a loss for a 
reply. Subject to one or two minor points of unsettled detail, he would 
have been quite clear and certain as to the position. A continuous 
series of cases and textbooks made it plain. If some went further than 
others in claiming extended neutral immunities, that was a point of 
academic argument which was perhaps of interest, but of no particular 
importance, except as showing that the trend of thought was on the 
whole unfavorable to the belligerent. 

In twelve short years the system has been broken down which had 
lasted for two hundred and fifty, and had stood the test of repeated great 
wars. The beginnings of decay—the little rift which was to make the 
harmony of law mute and voiceless, are to be found in the judgment 
of Salmon P. Chase, Chief Justice of the Supreme Court of the United 
States, in the cases of the Bermuda and the Springbok. It is very ex- 
traordinary that no dissentient opinion was published. The minority 
of the Supreme Court contained that true successor of Marshall, Kent 
and Story, Samuel Nelson. No analysis of the voting appears in Wal- 
lace’s Reports. But from other sources' we know that Nelson carried 
with him Wayne, Clifford, and Swayne (afterwards Chief Justice), 
whilst Grier, Davis and the two junior judges went with Chase, who 
had himself only just been raised to the bench. His judgments are less 
regarded than those of many other Chief Justices of the United States, 
says Professor Gregory, of Columbia, because, we are told, his “con- 
suming ambition for the presidency ”’ and his political activities diverted 
his attention from his judicial duties. 

It is almost certain, a priori, that the decision of such a majority 
would be wrong. And wrong it surely was in these instances. It broke 
down the traditional American encouragement of peaceable merchants 


1 See the writer’s Prize Law and Continuous Voyage, pp. 89, 111. 
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which Jefferson and Franklin had established as a canon of American 
policy. Shortly to state his view, Chase made the supposed intention of 
aiding the enemy’s forces the sole test of contraband or breach of block- 
ade. He accordingly (1) admitted extraneous evidence, contrary to the 
rule which made the guilt of the ship and cargo depend, in these extraor- 
dinary processes, on her own admissions; (2) rejected the rule which ab- 
solutely required, as a condition of confiscation, an avowed destination 
to an enemy port; (3) adapted and extended the list of contraband so 
as to include anything that an army might find useful, from buttons to 
quinine. 

His first innovation only a lawyer, trained to know the importance 
of evidence and costs, could appreciate. His third was universally re- 
jected. His second—generally repudiated so far as blockade was con- 
cerned—was more leniently regarded when contraband was in question. 
And this fatal leniency drove home the wedge. The lenient critics 
had for the most part in mind the “absolute”’’ variety of contraband 
only. Insisting on the absolute limitation of contraband to guns, rifles, 
explosives and the like, they were not very much concerned if such 
cargoes were cut off from neutral ports. Unpractical and pedantic, 
they conceded the points that captors might give evidence, and that 
the theoretical “intention” that the goods should ultimately aid the 
enemy should condemn. They sold the key of the pass. These two 
practical safeguards (the common law of Europe from time immemorial) 
once thrown away, neutral safety had been bartered for nothing. All 
that remained was for belligerents to insist on enlarging the list of 
contraband articles. And to this the theorists could not object. For 
they had agreed (1) that the “intention’”’ was decisive; and (2) that 
any evidence might be adduced to prove it. After that there was no 
sense or logic in saying that if you may stop bayonets because they 
are meant to help the enemy, you may not stop quinine or potatoes. 
The very raison d’étre of the former rule which limited the category of 
contraband to markedly military articles, was to avoid the necessity for 
disputes about intention. Once it was admitted that disputes about 
intention were precisely what it was the business of a prize court to 
try, there was evidently no point in restricting its laudable activities. 
A prize court must act summarily, or it does injustice. It cannot act 
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summarily if it tries cases like a court of common law. But if it has 
made up its mind to abandon its functions of deciding summarily on 
the ship’s own evidence, and to behave like a court of nis? prius, there 
is no reason why it should stop short in its novel career. Chief Justice 
Chase was logical, and did not stop short. The pedants were mistaken 
in thinking that other tribunals would. 

But for a long time no occasion arose. The French proclamation 
declaring rice contraband in 1885 was never acted upon, nor accepted 
by any prize court, and was quoted by authors only as a strange aberra- 
tion—a sort of specimen hung up for admiration in a moral museum, 
like a white blackbird. Bismarck’s speech to an inconvenient deputa- 
tion of merchants, in which he declined to quarrel with France on their 
account, telling them that the exclusion of provisions might sometimes 
be a legitimate means of warfare, was certainly not meant as an exposi- 
tion of the law of contraband. Probably he meant no more than this 
that by proper means (e. g., a blockade) provisions could be excluded 
from China by France, so that it was impossible to rely on any natural 
and immutable right to import them. We know that on another occa- 
sion the Prince flatly declared that saltpetre could not possibly be con- 
traband, since it was incapable of direct use in war, and needed to un- 
dergo a process of manufacture. In the South African War of 1900 and 
in the Abyssinian-Italian War of 1896 the question of transport to a 
neutral port did arise. In both cases the incriminated cargo was re- 
stored or compensation paid. On the whole, therefore, the ancient doc- 
trines were maintaining their ground.  Pillet and Despagnet-Bolck 
assert them no less than Kleen Hall persisted that the American deci- 
sions would probably find no defenders even in America. 

Then came the Russo-Japanese War of 1904-5. It found an ignorant 
world, which had forgotten its rights. An extended list of contraband 
was published by the Russian Admiralty. Neutral destinations were 
disregarded. Captors’ evidence was de rigueur. Neutral ships were 


destroyed. 

Abraham Lincoln had certainly never contemplated this last be- 
havior. He might well have desired to keep up a blockade of the South- 
ern ports by the expeditious process of firing on everything that ap- 
proached. But neither he nor Semmes of the Alabama harmed a neutral 
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ship (except for resistance to visit). Evidently, neutral trade was now 
in a parlous case. And all this time the absolute immunity of the ene- 
my’s own goods on board a neutral carrier was loudly proclaimed as 
an axiom of international intercourse! 

The force of folly could no further go. The war of 1914 saw the new 
pretensions uncountered and even approved. The Naval Conference 
of London had discussed and regulated them. It had even given an 
implicit sanction to the belligerent claim to strew the high seas with 
engines of destruction. The weaker Powers had been excluded from 
that august discussion, in which the only thing which counted was 
military foree. Holland and Spain were there, indeed, but they did 
not count. 

How the claim to appropriate the high seas as a mine-field has led 
to the claim to appropriate them as a “military zone”’ into which the 
neutral ship ventures at its peril: how the claim to capture grain and 


ore as contraband has developed into the claim to exclude all trade 
with an enemy according to the practice of the sixteenth century, all 
this is fresh in the recollection of our readers. The old questions of 
1793 and 1807 are revived almost in their original form.” The enormities 
(and they are many) of Germany are recounted to justify retaliation 
upon America, Spain and Sweden. A freedom from judicial subtleties 
is claimed which might have satisfied Brennus or Lynch, Fouquier- 
Tinville or Bethmann-Hollweg. 

“Hard cases make bad law.’”’ The natural sympathy for the Allies, 
contending for all that peaceable countries and small countries and free 
countries hold sacred, will be misplaced if it ends in handing over the 
high seas as the sole preserve of belligerents. 

We are told, indeed, that the new conditions of commerce render 
imperative an abandonment of the old and established rules. 

It may be so. If it be so, the change must be accepted by all, and 
not dictated by a few. It must be so definite and obvious as to be ac- 
cepted by common good sense. But no such general acceptance can 


> The reader of modern debates on ‘* Tightening the Blockade” will be amused to 
read in Cobbett’s Parliamentary Debates, the speeches of 4 February, 1807 which 
afford an exact parallel to them of today. (Vol. 8, col. 620.) See also the debates 
of 1808-9, s. v. ‘‘Orders in Council,” ibid., Vols. 9, 10, 11, 12. 
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even be thought to exist in favor of the abandonment of the ancient 
principles of prize law, which the powerful nations would be, and are, 
the first to maintain against small warring communities. And the fact 
is, that no revolution is required. The stock allegation is that neutral 
trade must be attacked because railway transport is so swift and easy. 
The statement will not bear examination. Railway lines, especially 
in war time, are apt to become congested. Much of the delay of trans- 
port is involved in loading and unloading at terminals, and in the delay 
of waiting for dispatch. Railways are not a magician’s rod. On the 
other hand, the modern belligerent is provided by science with a far 
more effective means of interrupting commerce than the frigate or 
brig which was equally dependent with her prey on the wind and the 
weather. The modern cruiser can overhaul anything. Thus the neutral 
is subject to a control of a stringency of which the casual eighteenth 
and early nineteenth century knew nothing. According to the Naval 
Annual, Great Britain possessed in 1914 some 118 effective cruisers 
(besides torpedo boat destroyers, ocean-going and other, over 200 in 
number), none of which fell below 19 knots in speed. Sixteen were of 
29 knots. Four were of 26 knots. Twenty-four were of 25 knots. Four 
were of 24 knots. Eighteen were of 23 knots. Twelve were of 22 knots. 
Five were of 21 knots. Sixteen were of 20 knots. Nineteen were of 19 
knots: 118 in all. 

Whilst of the world’s oceanic shipping, setting aside some 23 “fliers ’ 
of 20 knots and over, it may roughly be said that 20,000 vessels are of 
10 knots and under, 2,000 of from 10 to 12 knots, 200 of from 12 to 19 
knots, and 20 of 19 knots. It is a mistake to suppose the ordinary pas- 
senger and cargo liner to the East or to South America to be com- 
parable in speed to the few exceptionally fast boats which ply between 
Europe and New York. A speed of 15-17 knots is common and suf- 
ficient. There is therefore scarcely any merchantman which is not 
at the mercy of any cruiser: and none which is not at the mercy of 


many. 

Because a new weapon, like the submarine, is invented which cannot 
be used as effectively as it otherwise might without disregarding the 
accepted rules of law—that is not a reason for discarding those rules. 
It is a reason for discarding the weapon. No passing advantage can 
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compare with the danger of encouraging the idea that the law of nations 
is a toy blown about by every blast of circumstance. 

What is really a novel development, explaining (if it is far from justi- 
fying) the extraordinary latitude which belligerents are assuming, is 
the recognition that has been accorded to the shocking practice of mine- 
laying on the high seas. By a cool process of assertion the military 
Powers invested this abominable outrage on humanity with a color 
of legality. When once it was recognized that the open sea could be 


mined, the appropriation of the open sea—the highway of neutrals—as 
a monopoly of combatants was sure to follow. It is impossible to allow 
waters to be denied to the British fleet. If they are mined by an enemy, 
they must be cleared. And in bringing to bear the necessary powers of 
clearance, there is a great temptation, to say the least, to protect the 
operations by counter-mine, and to exclude neutrals from the wide 
areas of water affected. The idea of a “zone of operations’’ apparently 
took its rise in a phrase of Lord Lansdowne, uttered in relation to a 
different subject. Interference with British commerce during the 
Russo-Japanese War might, he suggested, be fairly rescricted to the 
“zone of operations’ in the Far East. Russia, it will be remembered, 
had seized the Malacca in the Red Sea: and it was desired to place some 
limitation on the recurrence of these incidents. The suggestion of 
a limited zone for the exercise of war rights, though received with 
much favor in the uninstructed press, the Russian declined with 
thanks: and it is obvious that no belligerent will resign the right 
to stop illicit trade at its source. But the conception of a “military 
zone’? seems to have appealed to those responsible for the con- 
duct of naval operations. Without acknowledgments to Lord Lans- 
downe, the principle was utilized to cover a declaration warn- 
ing neutral vessels against cruising, in order to obtain information, in 
the zone of hostilities. Now a vessel which cruises about in order to 
obtain information to assist the enemy is doing a hostile thing, and 
is clearly liable to be dealt with as an enemy ship. But a neutral which 
chooses to visit the scene of hostilities for her own purposes—whether 
they be to obtain information for the neutral public, or for the gratifica- 
tion of private curiosity, is using her strict rights. She is on her own 
ground, and no admiral has any right to treat her people as spies or to 
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exercise any authority over her, other than to send her in for adjudica- 
tion in a proper case of grave suspicion of enemy control. 

The vague suggestion, for which Lord Lansdowne was thus, it would 
seem, responsible, of a ‘‘zone of operations,” in which the normal rights 
of neutrals are in a greater or less degree superseded by the dictation 
of belligerents, was a novelty. No such idea was known to the nine- 
teenth century. Throughout its course, the seas were free to all. It 
was reserved for the twentieth, in its humanitarian fervor of progressive- 
ness, to concede to a combatant that he might exercise dominion over 
the high seas. 

The creation of “a military zone” in the North Sea, announced by 
the British Admiralty in early October, was not very clearly set 
forth. 

On 3d October, 1914, it was announced by the Secretary to the 
Admiralty that the German policy of mine-laying, combined with the 
German submarine activities, made it ‘“necessary’”’ for the Admiralty to 
adopt counter-measures. We do not complain of the hazy language here 
exhibited, but we are sceptical as to the necessity which can justify the 
appropriation of the North Sea by any combatant, any more than it 
could justify the invasion of Belgium. The Admiralty, however, pro- 
ceeded to warn ships that it was unsafe to cross the area between lat. 
51° 15’ N. and 51° 40’ N. and long. 1° 35’ E. and 3° E.—whilst at the 
same time not encouraging the supposition that the navigation of the 
southern part of the North Sea was safe anywhere. 

Essentially, the germ of a paper blockade lay in this announcement. 
For if a belligerent may always render any given area of sea unsafe for 
neutrals, he can obviously effect the exclusion therefrom of all traffic. 
Ships are more effectively warned off by the threat of automatic destruc- 
tion than by the threat of capture and prize litigation. This facilitation 
of paper blockades was pointed out several years ago in the Révue de 
Droit International as an obvious consequence of the detestable new 
policy of submitting to the validity (under circumstances of “‘ necessity ’’) 
of the destruction of neutral prizes—a violent act which had never dis- 
graced the most arrogant commander until the dawn of the twentieth 
century. Unfortunately, by refraining from claiming more than the 
mere net value of hull and freight in the case of the W. P. Frye, sunk 
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by a German cruiser, the United States in a measure encouraged destruc- 
tion. They claimed nothing in respect of the injury done to all American 
shipping by the German blow at its security. 

For the moment, matters took no fresh turn. The American note to 
Great Britain, presented in December, 1914, dealt almost exclusively with 
the delays and supposed injustices occasioned by our enlarged interpre- 
tation of the idea of contraband. But in the new year it was announced 
(27th January) that the German Government would, as from Ist Febru- 
ary, take over the whole of the food stocks of the country. This, though 
alluded to by a legal correspondent of The Times (London) as creating 
a situation unprecedented in international law, had a very precise anal- 
ogy in the measures adopted by the French revolutionary government 
in 1793. De Marten’s Causes Céléebres devotes a whole section to that 
affair. It is universally recognized that the American and Danish 
protests against the pretension that foodstuffs became contraband be- 
cause the government had taken control of their distribution, were 
thoroughly justified. It cannot be inferred that because food is to be 
under the control of a government department, therefore it is neces- 
sarily destined for naval or military use. That the Declaration of Lon- 
don asserts that it can be so inferred, only demonstrates the fatuity of 
that instrument. 

But it was announced that His Majesty’s Government would lay 
hold of the new German declaration (afterwards explained away) in 
order to treat cargoes of food for Germany as contraband. This sup- 
posed intention raised a storm of indignation in the German Empire: 
the direct outcome of which was the celebrated declaration of 4th Febru- 
ary. It is proper to remember, however, that before that declaration, 
a raid had been made (on 30th January) by German submarines on 
British shipping in the Irish Sea (the Ben Cruachan, Linda Blanche 
and Kilconn being sunk). Simultaneously with a cautiously worded 
statement issued by the British Foreign Office on 4th February, which 
confirmed the suspicions of those who believed that the government 
proposed to invite the prize court to treat food as contraband (while 
illogically according an ostentatious exemption to the carriers), the 
text of the Berlin declaration was reported in Amsterdam (The Times, 


5th February). It was justified as a retaliation upon neutrals for their 
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failure to prevent the British from acting on their enlarged conceptions 
of contraband. 

Its terms affected to proclaim the British seas a “war area,”’ in which 
all British ships would be sunk at sight, and in which no neutral ship 
could therefore reckon on safety “on account of the uncertainties of 
naval war.”’ 

Of course, as a blockade, this was ridiculous. It was hopelessly in- 
effective. It was not intended as a proclamation of blockade; but as 
an attempt to get the benefits of blockade in another way. Whatever 
we may think of the destruction of an enemy’s merchant-ships without 
trial and without any attempt to save life, there can be no two opinions 
that to destroy neutral ships in this manner is flatly illegal. The Dog- 
gerbank case between England and Russia in 1905 shows that “‘acci- 
dental” destruction of neutral vessels is always and everywhere a wrong 
for which only prompt reparation and apology, coupled with security 
against repetition, can atone. 

The British reply was to interdict all trade with Germany: and it was 
justified on the ground of retaliation. As a retaliation against an in- 
defensible German atrocity, it is well capable of being sustained. But 
it strikes equally at neutrals, who are entitled by the law of nations to 
continue to trade with Germany. We have no right to retaliate upon 
them. In doing so, we commit precisely the old error of the Orders in 
Council of 1807, which it was thought had passed into the limbo of 
buried mistakes. Nothing did us more harm, for less corresponding 
good, than the pretension in 1807 to treat the ocean as a preserve, and 
to interdict neutral trade at our pleasure. It created the legend of a 
selfish Britain. “Illegality,’’ says a warm admirer of Britain (Dr. T. A. 
Walker of Cambridge), ‘‘was met with illegality.’”” A sympathetic 
neutral like America was driven into non-intercourse and then into war. 
On 11th March, 1915, the Order in Council was made. It was not pub- 
lished until the 15th March. 

The mysterious Order goes beyond even the Orders in Council of 1807, 
for it throws upon the judge of the court the fulfilment of a purely 
political function—the determination of what is to be done with the 
intercepted cargo or its proceeds. The court has nothing to guide it. 
The voyage was innocent: the terms on which the innocent neutral is 


NAVAL WARFARE: LAW AND LICENSE 
to get back his goods, or such sum as they may have been disposed for, 
over his head, are to be such as the court thinks just. Is the court by 
penalties to discourage such voyages? Is it by penalties to discourage 
dilatoriness or recalcitrance on the part of neutrals? Is it to treat them 
more favorably according to the greater or less friendliness of their 
governments? If it is to make no such discriminations, why is the 
latitude left to it? If it is to make them, why is such a duty imposed 
on a judge of prize? He is dragged into the arena of state policy, when 
he ought to sit serene above it. George III never asked Sir W. Scott 
to pronounce on the conduct of neutrals. He told him flatly to con- 
demn them if they traded with France. That was a clear proposition 
of fact, capable of precise ascertainment: in short, a question for a 
judge. Questions of how to deal with neutrals in one or another set 
of circumstances are questions, not for a court, but for a Cabinet. 

The American note of March treated the measure as a blockade, 
which it did not pretend to be (though the British Cabinet now seems 
inclined to justify as it such), and hoped that it would be kept within 
the accustomed limits of blockade, which there was no reason to suppose 
it would. The United States Government appeared to be pleased with 
the unjudicial latitude entrusted to the judge. But though it is well 
to leave it to a judge to apply the law to new facts, it is not well to 
leave it to him to make new law to the government’s piping. 

Mr. Page, the American Ambassador, has signalized other ambiguous 
features of the Order. What is meant by the “produce” of Germany? 
Is a packet of dye, made in Germany, the “produce’’ of Germany after 
it has been the subject of a bona fide sale and actual completed delivery 
to an Italian firm, and is then exported by them from Italy? What is 
an enemy ‘destination’? an immediate definite enemy purchaser?— 
an immediate enemy market?—or a possible hypothetical enemy use? 
How can innocent neutral goods be “requisitioned” * under the bare 
authority of an Order in Council? 

No one can say. That may be why the Government have left such 
a free hand to the judge. Perhaps he is expected to appraise the con- 
duct of neutrals somewhat as he apportions the degree of blame in a 
collision case—and to find them conformably with the directness of 


Cf. the cases of the Antares and the Zamora, 31 Times Law Reports, pp. 290, 513. 
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their intercourse. But the whole diliquescent proceeding, afraid of 
direct and plain statement, sheltering itself under the skirts of the court, 
and hiding the policy of the statesman behind the robe of the judge, is 
characteristic of our age. We have no Castlereagh: nor even a Perceval. 
The only unambiguous feature of the Order is that it finally abandons all 
pretence at observing the terms of the Declaration of Paris. ‘“ Every 
merchant vessel * * * carrying goods which are enemy property, 
may be required to discharge such goods in a British or allied port. Any 
goods so discharged * * *- shall, if not requisitioned for the use of 
His Majesty, be restored by order of the court, upon such terms as the 
court may in the circumstances deem to be just, to the person entitled thereto.” 
It is inconceivable that the court, after enemy property has carefully 
been brought under its jurisdiction, will “consider it just’’ with equal 
care to let it go again. If the provision means anything, it means that 
enemy goods will no longer be safely laden on a neutral ship. There is no 
doubt that they will be requisitioned or sequestrated, and that so long 
as the war lasts, they will not be paid for. So the Declaration of Paris 
follows the Declaration of London into the sphere of ancient history 
and the neutral flag no longer “ covers’’ enemy property. 

Lord Crewe’s declaration, made on December 21, 1915, to the effect 
that the Order only meant that, ‘subject to the accepted principles of 
international law, every conceivable effort would be made to prevent 
goods that mattered entering or leaving Germany,” and that “surely no 
one can imagine that when Mr. Asquith said that goods of all kinds 
should be kept out of Germany, he meant to tear to ribbons all the 
accepted rules of international law,” can only evoke respectful wonder. 
If the Order was only meant as a vigorous affirmation of the ordinary 


law, it was certainly not calculated to be so interpreted. 
T. Barty. 
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Although the development of international law has tended more and 
more to confine the operations of war to such as are directed against the 
armed forces of the belligerents and to relieve the peaceful population 
from their immediate effects, nevertheless a number of practices em- 
ployed principally for the purpose of bringing economic pressure to bear 
upon the general mass of enemy non-combatants, still survive in full 
vigor and are well recognized as legitimate. One of the most important 
of this class of operations is blockade. The end of blockade is to cut off 
trade and intercourse with specified ports or with a specified coast line 
in possession of the enemy. 

There have been a few expressions to the effect that a blockade must 
be limited to particular ports. This doctrine was enunciated by Monroe 
in 1816 ' and by Clayton in 1849.” It is, however, a principle now 
unanimously accepted by writers on international law that a blockade 
may extend to an entire coast line.* The Civil War blockade, which 
affected 3000 miles of coast and the legality of which is unquestioned, 
set at rest whatever doubt there was upon this subject. 

The fundamental principle governing blockades is that a blockade in 
order to be binding must be effective. This rule was formulated in the 
Declaration of Paris of 1856 in the following language: “‘ Blockades in 
order to be binding must be effective, that is to say, maintained by a 
force sufficient really to prevent access to the coast of an enemy.” It 
will be noticed that this statement is somewhat indefinite and that 
there is no attempt to explain in detail what is necessary to constitute 
“a force sufficient really to prevent access to the coast of an enemy.” 
This question has given rise to considerable debate and has resulted in 


' Monroe to de Onis, March 20, 1816, Moore’s Dig., VII, 789-790. 

? Clayton to Flennicken, May 12, 1849, Moore’s Dig., VII, 791-792. 

* Woolsey, 342; Calvo, V, §§ 2865-2867; Ortolan, Régles internationales et diplo- 
matie de la mer, I1, 332; Hautefeuille, Des droits et des devoirs des nations neutres en 
temps de Guerre Maritime, II, 195; Heffter, 341. 
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two divergent views,—one known as the Continental and the other as 
the Anglo-American. The extreme Continental doctrine, championed 
particularly by French publicists, requires the blockading ships to be 
permanently anchored in the immediate offing of the ports to be affected, 
and the distance between the ships to be such as to subject to cross fire 
any vessel attempting to pass the line of blockade.* Fauchille goes 
still further and advances the theory that a blockade is not really ef- 
fective unless the stationary squadron is supported by a cruising squad- 
ron for the purposes of warning and making captures.° The doctrine 
that a blockading force must be a stationary and not a cruising squadron 
also receives some support in the expressions of American statesmen of 
the early nineteenth century. Thus this idea is espoused by Monroe.° 

The Declaration of Paris, however, which must be regarded as the 
authoritative enunciation of the principles of international law govern- 
ing the efficacy of blockades, furnishes no foundation for the so-called 
Continental theory that a blockade is not effective unless maintained 
by a stationary squadron whose ships are anchored sufficiently near 
each other to subject to cross fire any vessel attempting to pass. The 
Declaration requires merely a force sufficient really to prevent access 
to the blockaded coast. What constitutes such a force is a ques- 
tion of fact to be determined by the circumstances of each individual 
case. This is recognized by the Declaration of London of 1909, which 
provides in Article 3 of the portion of the Declaration relating to block- 
ades, that “the question whether a blockade is effective is a question 
of fact.””’ Manifestly, a cruising squadron may be quite as efficient in 
attaining the result as stationary ships. The Continental doctrine thus 
forms an unwarranted extension of the requirements imposed by the 
Declaration of Paris. This fact is recognized even by some Continental 
writers.’ 

The Anglo-American view is to the effect that a blockade may be 


maintained by cruisers.* This principle is sustained by the practice of 


‘ Hautefeuille, II, 195. See Hall (6th ed.), 704-706. 
Du Blocus Maritime, 130-131. 
Moore’s Dig., VII, 789-790. 
’ Nys, III, 181; Ortolan, 332. 
* Westlake, Il, 264-5; Hall (6th ed.), 704-6; Oppenheim (2d ed.), II, 462; The 
Olinde Rodrigues (1898), 174 U. 8. 510. 
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nations, for most of the important blockades of the last fifty years were 
so enforced. This is true of the blockade by Great Britain of the Rus- 
sian Baltic coast in the Crimean War; of the blockade of the Confeder- 
ate ports by the North in the American Civil War; of the blockade by 
Denmark of the coast of Prussia in 1864; of the Turkish blockade of the 
Russian Black Sea coast in the Russo-Turkish War; of the blockade of 
the Peruvian and Bolivian coast by Chile in 1880; of the American block- 
ade of Cuba and Porto Rico in the Spanish-American War; and of the 
Japanese blockade of Liaotung peninsula in the Russo-Japanese War. 

The test of the efficacy of a blockade is whether it renders it dangerous 
for vessels to attempt to enter the blockaded port.’ The instructions 
issued by the American Government in the Spanish War to its naval 
commanders express this test in the following language: “‘ A blockade to 
be binding and effective must be maintained by a force sufficient to 
render ingress to or egress from the port dangerous.” 7 Woolsey de- 
fines a sufficient force as such as “will involve a vessel attempting to 
pass the line of blockade in considerable danger of being taken.” "! 
Oppenheim states that ‘‘real danger of capture suffices, whether the 
danger is caused by cruising or anchored men of war.” '* 

During the Civil War some question was raised as to the sufficiency 
of the blockade of the coast line of the Confederate States. All doubts 
on this subject were, however, set at rest in a communication sent by 
the British Foreign Secretary, Earl Russell, to the British Ambassador 
to the United States, Lord Lyons. In this letter, which is dated Febru- 
ary 15, 1862, Earl Russell states: ' 

Her Majesty’s Government, however, are of opinion that, assuming 
that the blockade is duly notified, and also that a number of ships is 
stationed and remains at the entrance of a port, sufficient really to pre- 
vent access to it or to create an evident danger of entering or leaving it, 
and that these ships do not voluntarily permit ingress or egress, the fact 
that various ships may have successfully escaped through it will not of 
itself prevent the blockade from being an effective one by international 
law. 

* The Olinde Rodrigues, supra. 

© Proclamations and Decrees during the War with Spain, 85. 

Page 343. 

‘2 162 

“ Parliamentary Papers: Papers relating to the Blockade of the Ports of the Con- 
federate States, p. 119. 
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The adequacy of the force to maintain a blockade being always, and 
necessarily, a matter of fact and evidence, and one as to which different 
opinions may be entertained, a neutral state ought to exercise the great- 
est caution with reference to the disregard of a de facto and notified 
blockade; and ought not to disregard it, except when it entertains a 
conviction, which is shared by neutrals generally having an interest in 
the matter, that the power of blockade is abused by a state either 
unable to institute or maintain it, or unwilling, from some motive or 
other, to do so. 


Another point involved in the question of the efficacy of a blockade 
is the distance of the blockading squadron from the blockaded coast. 
Here, again, the Declaration of Paris is silent, for it merely requires the 
presence of a squadron sufficient really to prevent access to the coast 
of the enemy, and, as generally construed, the fact that ingress and 
egress are rendered dangerous constitutes a sufficient compliance with 
the requirement. While the writers who hold to the so-called Continental 
view claim that ships should be stationed in the immediate offing of 
the blockaded ports, the Anglo-American doctrine, which allows block- 
ades by cruisers, imposes no such restriction. It would seem that the 
Anglo-American doctrine is justified by the Declaration of Paris, for 
the presence of a blockading squadron at a considerable distance from 
the enemy’s coast may be quite as effective in preventing access to it, 
as ships anchored or cruising within a few miles from the littoral. Neither 
are the interests of neutrals in any way jeopardized by a blockade 
carried on at a distance, inasmuch as the purpose of the Declaration 
of Paris, which was made in the interest of neutrals, was to prevent 
“paper” blockades. So long as there is a cordon of ships intercepting 
vessels attempting to reach the blockaded coast from any quarter what- 
soever, the blockade is real, and not fictitious, and the distance of the 
blockading squadron from the enemy’s littoral would seem to be im- 
material. This theory finds strong support in Hall, who writes as fol- 
lows:"4 

Provided access is in fact interdicted, the distance at which the block- 
ading force may be stationed from the closed port is immaterial. Thus 
Buenos Ayres has been considered to be effectually blockaded by vessels 


stationed in the neighborhood of Montevideo; and during the Russian 
War in 1854 the blockade of Riga was maintained at a distance of one 


‘4 Page 702. 
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hundred and twenty miles from the town by a ship in the Lyser Ort, a 
channel three miles wide, which forms the only navigable entrance to 


the gulf. 


Modern developments in naval warfare make it essential that a block- 
ading squadron be placed at a considerable distance from shore. The 
increased range of coast defense guns, the use of controlled and contact 
mines, the perfection of the submarine,—all make a blockade where the 
ships are within a few miles of the coast no longer possible. To so limit 
blockades would be equivalent to prohibiting them altogether. As such 
a restriction is not imposed either by the letter or the spirit of the Dec- 
laration of Paris, we cannot but come to the conclusion that the legality 
of a blockade is in nowise affected by the distance between the enemy’s 
littoral and the cordon of blockading ships. 

Assuming an effective and binding blockade, it becomes necessary to 
inquire what acts constitute a breach subjecting a captured vessel or its 
cargo or both to condemnation. On this subject also there are two di- 
vergent views,—the Continental and the Anglo-American. The Con- 
tinental writers unanimously uphold the theory that only an attempt to 
pass the line of blockade for the purpose either of ingress into or egress 
from a closed port, can constitute a breach of blockade, and that a ship 
may be successfully accused of violating a blockade only if caught in 
flagrante delicto.’” On the other hand, the rule developed by the British 
prize courts is to the effect that the mere sailing for a closed port is a 
violation of the blockade and that such a vessel is subject to capture at 
any time after its departure.“* The theory underlying this rule is that 
the inception of a voyage with an intention of evading a blockade is a 
beginning of the execution of the intention. The principle applied by 
the British prize courts has been adopted in the United States. It was 
accepted as law by the Supreme Court during the Civil War. Thus in 
the case of The Circassian,” the court stated: 


1s Nys, ILI, 192; Ortolan, 357; Hautefeuille, II, 221; F. de Martens, III, 290; Calvo, 
V, § 2887; Heffter, 347. 

‘© The Columbia (1779), 1 C. Rob. 154; The Vrow Johanna (1799), 2 C. Rob. 109; 
Westlake, II, 269; Hall, 710; Oppenheim (2d ed.), I, 469; Halleck (4th ed.), II, 
228-9; Phillimore (3d ed.), III, 488. 

7 (1864), 2 Wall. 135, 151. 


| 


58 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


It is a well established principle of prize law as administered by the 
courts, both of the United States and Great Britain, that sailing from a 
neutral port with intent to enter a blockaded port, and with knowledge 
of the existence of the blockade, subjects the vessel and, in most cases, 
its cargo, to capture and condemnation. 


This rule was acted upon by the Government of the United States in 
the Spanish War. The Instructions to Blockading Vessels and Cruisers 
provided as follows: 

8. The liability of a blockade runner to capture and condemnation 
begins and terminates with her voyage. If there is good evidence that 
she sailed with intent to evade the blockade, she is good prize from the 
moment she appears upon the high seas. Similarly, if she has succeeded 
in escaping from a blockaded port she is liable to capture at any time 
before she reaches her home port. But with the termination of the 
voyage the offense ends. 


The United States Naval War Code of 1900 formulated the same 
principle in the following language: ' 
Art. 44. The liability of a vessel purposing to evade a blockade, to 


capture and condemnation, begins with her departure from the home 
port and lasts until her return, unless in the meantime the blockade of 


the port is raised. 


An amelioration has been at times introduced into the somewhat 
rigorous Anglo-American doctrine, to the effect that if the blockaded 
port is distant from the port of departure, a vessel may in good faith 
sail for the blockaded port on the expectation of finding the blockade 
lifted by the time it arrives, provided its intention is not to attempt to 
enter if the blockade still continues. This idea was adopted by Lord 
Stowell in the case of The Betsey, an American ship which had sailed 
from an American port for Amsterdam during the British blockade of 
that city and was captured on the way. Lord Stowell held that as 
Americans were at such a distance from Europe they might send their 
ships conjecturally upon the expectation of finding the blockade broken 
up when they arrived, and ordered the ship restored. In view of the 

18 Proclamations and Decrees during the War with Spain, pp. 85 et seq 

i? International Law Discussions, 1903, p. 113. This code was withdrawn in Febru- 


ary, 1904. 
2 (1799), 1 C. Rob. 332; see, also, Oppenheim, IT, 469. 
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fact, however, that modern improvements in navigation have practically 
obliterated all notions of distance, this exception to the general Anglo- 
American doctrine that the inception of a voyage for a blockaded port 
subjects the vessel to capture and condemnation, must be deemed 
obsolete. 

The chief weakness of the general doctrine is that it fails to provide 
for any locus penitentia, or to permit vessels to sail in good faith with 
alternative destinations. This fact was evidently recognized by the 
American authorities during the Spanish War, for the Instructions to 
Blockading Vessels and Cruisers contained the following relaxation of the 


general principle: *! 


A neutral vessel may sail in good faith for a blockaded port with an 
alternative destination to be decided upon by information as to the 
continuance of the blockade obtained at an intermediate port. But, in 
such case, she is not allowed to continue her voyage to the blockaded 
port in alleged quest of information as to the status of the blockade, 
but she must obtain it and decide upon her course before she arrives 
in suspicious vicinity; and if the blockade has been formally estab- 
lished with due notification, any doubt as to the good faith of such a 
proceeding should go against the neutral and subject her to seizure. 


This modification of the rule was also enacted in the United States 
Naval War Code of 1900.” 

The Declaration of London, which to a very large extent represents a 
compromise between the views of Continental and Anglo-American 
jurists, has attempted to discard the Anglo-American rule on this point 
and to give effect to the Continental doctrine. In Article 17 of the 
portion of the Declaration which relates to blockades, it is provided that 
‘neutral vessels may not be captured for breach of blockade except 
within the area of operations of the warships detailed to render the 
blockade effective.” Article 20 is to the effect that “‘a vessel which has 
broken the blockade outwards, or which has attempted to break the 
blockade inwards, is liable to capture so long as she is pursued by a ship 
of the blockading force. If the pursuit is abandoned, or if the blockade 
is raised, her capture can no longer be effected.” Inasmuch, however, 


21 Proclamations and Decrees during the War with Spain, pp. 86 et seq. 
22 International Law Discussions, 1903, p. 113. 
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as the Declaration has not been accepted as binding and has not the 
status of law, the Anglo-American doctrine which we have been discuss- 
ing, must still be regarded as in force in Great Britain and in this 
country. 

A natural development of this principle led to the application of the 
so-called doctrine of ‘‘continuous voyages” to blockade running. If a 
ship destined for a closed port is subject to capture from the moment 
that it leaves the port of departure, should it make any difference as to 
its liability to capture and condemnation that it is to stop at a non- 
blockaded port on the way? This question presented itself during the 
Civil War and was answered in the negative. The first case in which it 
came before the United States Supreme Court was that of The Cir- 
cassian.*> The controversy involved a vessel which left Bordeaux for 
Havana, intending to proceed thence to New Orleans, which was then 
in a state of blockade. It was captured by an American warship on the 
way to Havana. The court held that the vessel was subject to con- 
demnation. It reasoned that sailing for a blockaded port with know!l- 
edge of the blockade constituted a violation of the blockade, and that 
an intention to stop at an intermediate neutral port did not change the 
character of the voyage. The mere fact that after arriving at Havana 
the ship might change its ultimate destination was immaterial, accord- 
ing to the court, since at the time of capture its ultimate destination was 
New Orleans and in that fact lay the gist of the offense. 

The question again came before the Supreme Court in the case of 
The Bermuda,** which was a ship that originally left Liverpool for 
Bermuda and from the latter point proceeded to Nassau, a port in the 
Bahama Islands. From Nassau its cargo was intended to run the 
blockade of the Confederate ports. The transshipment was to be either 
by the Bermuda or by some other vessel, but the court considered that 
fact immaterial. The vessel was captured en route between Bermuda and 
Nassau. It was held that the voyage from Liverpool to the blockaded 
port was a single voyage and that consequently the vessel became sub- 
ject to seizure as soon as it left the territorial waters of Great Britain. 


The ship was, therefore, condemned. 


1864), 2 Wall. 135 
24 (1865), 3 Wall. 514. 
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Similarly, the case of The Adela * involved a British vessel which 
sailed for Nassau, and was intended to proceed thence to Charleston, 
then in a state of blockade. The ship was captured on the way to Nassau 
and was condemned. 

It would seem that in essence these cases did not evolve a new doc- 
trine, but merely applied a well-established principle to a new state of 
facts. The general rule was well-recognized, as we have seen, that a 
ship destined to run a blockade became subject to capture and con- 
demnation as soon as it left port and appeared upon the high seas. 
The fact that the ship was to stop at a non-blockaded port or ports on 
the way did not affect the situation. The entire voyage from the orig- 
inal point of departure to the ultimate destination was a single, con- 
tinuous voyage. Consequently, to confine the general rule to that part 
of the voyage which extended from the last intermediate port to the 
blockaded port, would have been an altogether artificial limitation and 
not justified in reason. 

A somewhat different problem presented itself in the case of The 
Springbok. The Springbok was a British ship, which sailed from Great 
Britain for Nassau in the Bahamas and was captured en route by an 
American cruiser. The voyage for Nassau was bona fide and the ship 
was not intended to proceed further, but it was found that its cargo was 
to be transshipped in another vessel from Nassau to some Southern 
port then in a state of blockade. The owners of the ship were not aware 
of the design of the owners of the cargo. The court held that the ship 
was free from fault and should consequently be restored, but that the 
cargo should be condemned. This decision represents an extension of 
the general principle which we have been discussing. Thus far the 
courts had held that a ship sailing with an intention of ultimately evading 
a blockade was lawful prize as soon as it left its original port of depart- 
ure. In the Springbok case the court applied the same rule to cargo, and 
held that cargo which was shipped with an intention of ultimately at- 
tempting to bring it into a blockaded port was subject to seizure as soon 
as it left the original point of shipment, even though it was to be trans- 
shipped at an intermediate port and the vessel in which it was found 
26 (1867), 6 Wall. 266. 

% (1866), 5 Wall. 1. 


| 


62 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


at the time of capture was not the one which was to attempt to carry it 
into the blockaded port. 

The application of the doctrine of “‘continuous voyages” to the law 
of blockade met with severe criticism at the hands not only of Continental 
savants, but also of some British writers.” The British Government, 
however, acquiesced in it and recognized it as correct. Consequently, 
since the principles of international law are to be deduced from the prac- 
tice of nations rather than from the writings of theorists, where the two 
are at variance, the rule of ‘continuous voyages” as applied in the 
Civil War must be regarded as part of the Anglo-American law of 
blockade.” 

If, however, the Declaration of London should ever be adopted, this 
principle would cease to exist, for Article 19 provides that ‘whatever 
may be the ulterior destination of a vessel or of her cargo, she cannot be 
captured for breach of blockade, if, at the moment she is on her way to a 
non-blockaded port.’’ This statement seems almost superfluous, since 
other provisions of the Declaration in effect adopt the Continental 
doctrine that a breach of blockade can consist only of an attempt to 
pass the line of blockade. 

The distinguishing characteristic of the foregoing cases is that in 
each instance the vessel or the cargo in question was destined ultimately 
to attempt to reach a closed port from the sea by means of passing the 
line of blockade. An entirely different situation presents itself, if there 
is to be no attempt to break the maritime blockade, but the goods are to 
be unloaded at a neutral port and are to be introduced into the blockaded 
port from the interior by means of transportation by land, canal, or 
river. Where a port is blockaded from the sea only, it is no offense from 
the standpoint of international law to bring into it goods by land. It 
follows, then, that no offense is committed by shipping goods by sea 
to a neutral port with the intention of transhipping them to a blockaded 
port in such manner as to reach the destination by land, without break- 
ing the blockade. 

This question was presented for adjudication to Lord Stowell in the 


7 Fauchille, Du Blocus Maritime, 337; F. de Martens, III, 290; Phillimore (3d 
ed.), III, 490; Hall, 711; Oppenheim, II, 470. 
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case of The Stert.” The ship’s cargo was seized by a British warship 
and was brought before the prize court and sought to be condemned on 
the ground that the blockade of Amsterdam had been violated in ship- 
ping it. It appeared that during the British blockade of that port the 
goods were sent from Amsterdam to Emden by inland navigation and 
were there transshipped to London on the Stert. Lord Stowell ruled that 
since the blockade of Amsterdam was purely maritime and did not 
affect interior navigation, no breach of blockade took place when the 
goods were shipped from Amsterdam, and ordered the cargo restored. 

In the case of The Jonge Pieter,® which was also decided by Lord Stow- 
ell, the situation was reversed. The ship was carrying goods to Emden 
which it was intended to transport thence to Amsterdam by interior 
navigation, Amsterdam being blockaded from the sea by Great Britain. 
Although the decision turned upon another point, Lord Stowell, in the 
course of his opinion, made the following statement regarding the ques- 
tion under discussion: 

The blockade of Amsterdam is, from the nature of the thing, a partial 
blockade, a blockade by the sea; and if the goods were going to Emden, 
with an ulterior destination by land to Amsterdam, or by an interior canal 
— it is not according to my conception, a breach of the block- 
ade. 


This problem attained considerable importance during the Civil War. 
For the purpose of evading the blockade of their coast, the government 
and inhabitants of the Confederate States frequently imported goods via 
the Mexican port of Matamoras and then transshipped them overland 
into Texas. The trade of Matamoras flourished as it never had before 
or since. The Peterhoff,*' a British ship, carrying a cargo to Matamoras 
which was intended to be transshipped to the Confederate States, was 
captured en route to that port and brought before a prize court. When 
the case came up on appeal before the Supreme Court, that tribunal 
held that while so much of the cargo as was contraband should naturally 
be condemned in accordance with the principles of law governing the 
disposition of contraband, the remainder should be restored, since it 


29 (1801), 4 C. Rob. 65. 
8 (1801), 4 C. Rob. 79. 
‘t (1866), 5 Wall. 28. 
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was to reach its ultimate destination by inland navigation and hence 
without violating the blockade. 

The conclusion reached by the British and American courts upon this 
question has been approved by writers on international law.** Thus 
Phillimore says: 

But a blockade of a port is not violated by shipments forwarded by 
inland navigation from that port to an unblockaded port. 


Again: 


The carriage of goods through the medium of interior communica- 
tion from a blockaded port to a neutral port, is no breach of a purely 
maritime blockade, and goods so transmitted cannot be seized on their 
passage from the neutral port to a lawful port, by reason of their having 
so, as they certainly have, defeated the object of the blockade. 


This doctrine is only a corollary of the requirements of the Declaration 
of Paris, and any other rule would undermine the fundamental principle 
that a blockade in order to be binding must be effective, and would 
permit blockades that are partially fictitious. A blockade is binding 
only to the extent to which it is properly effective. Thus a blockade 
enforced as to only a part of the enemy’s coast line is binding on neutrals 
only as to that part, and neutral trade with others of the enemy ports 
may not be interfered with or interrupted. Similarly, since ordinarily 
a blockade is purely maritime, overland trade with a blockaded port is 
lawful. A fortiori, it is legitimate to ship goods by sea to a neutral port 
with the intention of transshipping them by land to a blockaded port. 
If such trade could be interfered with, it would mean that by maintain- 
ing an efficient maritime blockade of enemy ports, the belligerent would 
be permitted to impose upon neutrals a paper or a fictitious blockade 
as to overland trade with such ports. This would, in part at least, 
bring us back to the state of affairs which the Declaration of Paris sought 
definitively to terminate. 

ALEXANDER HOLTZzoFF. 


*? Halleck (4th ed.), II, 221; Phillimore (3d ed.), III, 488, 505; Calvo, V, § 2903; 
Wheaton (4th ed.), 703. 
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THE RELATIONS BETWEEN THE UNITED STATES AND 
PORTO RICO * 


(Past, PRESENT AND FUTURE) 


Part II 
1. THE LEGALITY OF THE ACQUISITION 


The question relative to the legality of the acquisition of Porto Rico 
by the United States involves the consideration of two different proposi- 
tions: (1) the right of the United States, as a nation, to acquire territory 
generally; and (2) the power of the Federal Government to exercise that 
right according to the provisions of the Constitution. Looking at the 
question from this point of view, the legality of the acquisition may be 
considered under two different aspects: (a) the external or international, 
and (b) the internal or constitutional. Each of these two aspects of the 
question requires, of course, a separate study if not a complete and 
exhaustive discussion. We shall therefore examine them in their order, 
although to such extent only as the peculiar character and limitations of 


this article will permit. 


(a) The International Aspect 


Juridically speaking, the discussion of the external or international 
aspect of the acquisition of Porto Rico must be based upon the principles 
of public international law as accepted and acted upon by the so-called 
civilized nations of the world in their mutual relations for their reciprocal 
benefit and the preservation of peace, as far as possible, among them- 
selves. 

In this connection it is important to notice, in the first place, the 
nature of the title upon which the United States bases its claim to Porto 
Rico. This point becomes of special importance when it is considered 
that the beautiful island of the Caribbean has often been spoken of, either 


€ 
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expressly or by implication, even by high authority, as conquered ter- 
ritory, just as if the acquisition of it by the United States was legally 
founded upon a complete conquest. But this is not so. As already 
shown in the first part of this article, the United States came into military 
possession of Porto Rico by a combination of actual military operations 
and by consent of Spain as the result of a truce of war looking to the 
conclusion of a treaty of peace.“ The consent of the native population 
of Porto Rico was of course given or necessarily implied in the reception 
accorded to the American forces by the people.® All this in law did not 
amount to a complete conquest; it was merely military occupation. 
Military occupation is only a belligerent act which does not involve the 
substitution of the legitimate sovereign.*” A conquest, on the other 
hand, is the acquisition of complete sovereignty over a country by mere 
force of arms. Professor Hershey, in his very valuable work on the 
Essentials of International Public Law,*° defines a complete conquest as 
“the incorporation of foreign territory, 7. e., its complete and permanent 
subjection to the territorial jurisdiction of the conquering or occupying 
state, after its subjugation by armed forces. This incorporation must be 
shown by some act showing intention (such as a decree of annexation) 
and ability to maintain permanent possession.’’ Disregarding entirely 
as irrelevant all problematical considerations as to the relative possi- 
bilities or probabilities of the Spanish-American War in respect to the 
Porto Rican campaign, and adhering strictly to the facts and law of the 
case, it would seem, therefore, improper to refer to the acquisition of the 


island as a mere conquest. 


This JouRNAL, Vol. 9, pages 887 et seq. 

% Tbid., page 890. 

* La occupation est simplement un état de fait qui produit les consequences d’un cas de 
force majeure; Voccupant n’est pas substitué en droit au gouvernement légal, French 
Manuel de droit international pour les officiers de l’armée de terre, page 93, quoted by 
Westlake, International Law, II, page 95, note 3. Prior to the middle of the eight- 
eenth century there was no distinction, either in theory or in practice, between a 
mere occupation and a complete conquest. It was first made by Vattel (liv. III, 
§ 197), but the full consequences of this distinction were not drawn before the ap- 
pearance of Heffter’s (§ 131) remarkable work in 1844. Hershey, Essentials of 
International Public Law, page 408, note. The Santa Anna, Edewads, 180. See 
Oppenheim, Vol. I, Sec. 236 and Vol. II, Sec. 264. 

® Sec. 171. 
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As a matter of law, the title of the United States to Porto Rico is 
founded exclusively upon the cession stipulated in Article II of the 
Treaty of Paris, heretofore mentioned: “Spain cedes to the United States 
the Island of Porto Rico and other islands now under Spanish sovereignty 
in the West Indies.5 * * *” 

As a matter of history, perhaps, the cession may have been forced from 
Spain by the “inflexibility of the demand”’ of the United States, as the 
Spanish Minister for Foreign Affairs was pleased to characterize it.°” 
This, however, seems to be of no consequence under international law, 
according to which Spain, under the circumstance, was at liberty to ac- 
cept or reject the demand of the United States. In point of fact it 
probably would have been of no avail to her to reject it owing to her 
inability to oppose the military forces of the United States. But this 
does not affect the question of the legality of the acquisition, inasmuch as 
there is a legal fiction that all cessions of territory from one nation to 
another are voluntary, whether brought about by armed coercion at the 
close of a war or by more ethical means during normal times of peace.** 

Moreover, as to the ethical aspect of it, we are inclined to believe that 
the purpose of that “‘inflexibility”’ was not exactly to obtain by force a 
rich gift from Spain simply for the aggrandizement of the United States. 
This would have characterized the acquisition as a mere spoil of war. 
As we have already suggested,” we are inclined to believe that the cession 
of Porto Rico was demanded mainly in response to the clamor of the 
American people for the total expulsion of Spain from the Western 
Hemisphere and for the liberation of the Porto Rican people from Span- 
ish domination. 

Beyond that, the whole subject of the acquisition of Porto Rico finds 
its logical explanation in the peculiar psychology of war and its deriva- 
tive phenomena. In this connection it may be noted that after a success- 
ful war, where the victor is in a position to impose conditions upon the 
vanquished for the restoration of peace, those at the head of the govern- 
ment are altogether too often carried away by the unfortunate inter- 


This JourNAL, Vol. 9, pp. 906-907. 
Tbid., page 897. 

°8 Hershey, op. cit., Sec. 174. 

4 This JouRNAL, Vol. 9, pp. 896-897. 
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national practice of asking territorial compensations for the losses and 
expenses incident to the war, under such delusions as “assuming our real 
position in the world,”’ ‘our plain duty,” “fate,’”’ “manifest destiny,” 
and other high sounding expressions of patriotic enthusiasm, which in the 
last analysis are not always inspired in the most perfect wisdom, de- 
liberation and prudence. It is thus that in the Spanish-American War 
there is no solution of continuity between the purpose of the war and the 
cession of Porto Rico by Spain to the United States. And yet, if Spain 
had emphatically refused to cede Porto Rico and insisted that its fate 
should follow that of Cuba, the attitude of President McKinley might 
have been entirely different. Then he would have been confronted with 
the peculiar alternative of abandoning the “inflexibility”’ of his demand 
for an absolute cession of Porto Rico as inconsistent with the purpose of 
the war, or asking the people to abandon the great principle involved in 
the joint resolution of Congress of April 19, 1898, and continue the war 
for the mere acquisition of a few square miles of noncontiguous and 
entirely alien territory, and in that case the people would have been 
called upon to decide whether the purpose of the Spanish-American War 
was a purpose of liberation of oppressed peoples or the aggrandizement 
of the United States. 

If the former had been the decision, it would have been enough that 
the fate of Porto Rico should follow that of Cuba. It would have been 
sufficient to stipulate in the treaty of peace that Spain should relinquish 
all claim of sovereignty over and title to Porto Rico, and that as the 
island was to be occupied by the United States, the United States should, 
so long as such occupation should last, assume and discharge the obliga- 
tions that might under international law result from the fact of its 
occupation, for the protection of life and property. This stipulation 
would have eliminated Spain from the Western Hemisphere and at the 
same time would have given freedom of action to the United States in 
Porto Rico, as in the case of Cuba, for the purpose of administering it 
according to the peculiar necessities of the situation, clear from all 
constitutional entanglements, until the United States should judge it 
advisable and proper to turn over the government of Porto Rico to the 
Porto Ricans, as an independent government; or, if it were thought 
feasible and prudent from the American point of view, to formally annex 
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the island, with the full consent of the Porto Rican people, as an in- 
separable part of the United States, either as an organized territory, to 
be later admitted to complete statehood, or as a state of the Union. 

As to the other alternative, it is sufficient to say that American 
conceptions of international ethics and right would never have sanc- 
tioned it. 

Of course, there was present the possibility of a prolongation of the 
war, and Spain perhaps did not care to risk the consequences of it; 
perhaps she thought it was useless to try, perhaps she did not care, or 
perhaps it may have appeared all the same to her. But none of these 
things affect the legality of the acquisition under international law; they 
are merely questions of historical conjecture and nothing more. 

As to the cession itself, it may be said that, whatever ethical or political 
reasons may exist to the contrary, it is a principle of the law of nations 
that territory of any description, whether populated » or not, or wher- 
ever situated,” may be made the subject of a transfer from one state to 
another, whether as the result of a public war, by treaty of peace, or by 
sale, exchange, gift, etc. In this respect it may be said also that the 
ordinary rules governing the transfer of private rights and property, with 
some very important exceptions, are quite applicable here. Of course, as 
observed by Rivier,” the sovereignty over a territory and its inhabitants 
gives to the act of cession a peculiar character and greater importance 
than that which is attributed to a mere transfer of a piece of land. 
As an act of cession, the Treaty of Paris was equivalent to a deed of 
conveyance, by which the grantor, Spain, ceded to the grantee, the 


°6 The cession of populated territory would seem to demand as an act of fairness 
and justice, that the sentiments of the inhabitants thereof towards the new sovereign 
should be consulted by means of what has been called a plebiscite. This practice, 
however, has not been adopted as a principle of international law and probably will 
never be, at least in respect to those cessions which are founded merely upon force. 
Hall, International Law, page 47; See Rivier, supra, Tome II, page 439. 

* In America the Monroe Doctrine stands as a formidable protest against this well 
settled principle of international law. 

7 Principes du Droit des Gens, Tome I, page 197. 

* A treaty of cession is a deed of the ceded territory by the sovereign grantor. 
J. C. Bancroft Davis’ Rules for the Construction of Treaties, quoted by Butler in 
his admirable work entitled Treaty Making Power of the United States, Vol. LI, 
pp. 145-148, rule X. 
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United States, the Island of Porto Rico and other islands then under 
Spanish sovereignty in the West Indies, etc. 

Just as in public law it is one of the principal rules affecting the trans- 
fer of property that the parties shall be legally competent to effect it, 
so it is also a rule of international law that the parties that intervene in a 
cession of territory shall be legally competent, that is to say, sovereign 
and independent states, which alone gives them the required authority 
to cede or acquire territory in an international sense.*® 

As an independent and sovereign nation, the United States has, as any 
other, the right to acquire territory by any and all the methods known to 
and recognized by the law of nations, such as by discovery, conquest or 
treaty. This right, which must be distinguished from the constitutional 
power of the Federal Government to exercise it, is possessed and can be 
exercised by the United States, as a nation, in the same manner and to 
the same extent as it is possessed and can be exercised by every other 
independent and sovereign Power, as a general attribute of sovereignty 
belonging to all sovereign and independent states. As above suggested, 
the Constitution might or might not restrict or altogether deny to the 
Federal Government the power to exercise this right of sovereignty; but 
that would not affect the right itself to acquire territory, which apper- 
tains to the United States in its capacity of a sovereign and independent 
state.*! Spain, on the other hand, as a sovereign and independent nation 


5° “The right of sovereign Powers to cede territory to, and to acquire territory 
from, other sovereign Powers, with the accompanying transfer of sovereignty there- 
over, is one of the elementary principles of international law. It is essential, however, 
that the contracting Powers should be fully sovereign in order to act either as trans- 
ferer or transferee.” Butler’s Treaty Making Power of the United States, Vol. I, 
Sec. 43. 

6 Jones v. United States, 137 U. S. 202, by Gray, J. See Butler’s Treaty Making 
Power of the United States, Sec. 32, at page 59. 

61 “Tt may be laid down,” says Pomeroy (International Law, Sec. 115, Wool- 
sey’s ed.), “‘as an universal doctrine of the international law, that every sovereign 
independent state may transfer or acquire territorial possessions. I say this is a 
doctrine of the international law, which does not concern itself with the internal 
organization of countries, and the powers committed to governments, or to any other 
department thereof. Whether, therefore, any particular nation may transfer its 
territory or acquire territory from another is a question to be answered by examining 
the constitution of the country, the functions and capacities conferred upon its rulers. 
This belongs entirely to public and not to international law.” 
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also, had the right to cede any part of her territory, and so could, under 
the law of nations, cede Porto Rico to the United States, provided she 
had a good title to convey, whether as legitimate compensation for the 
losses and expenses of the United States incident to the Spanish-Amer- 
ican War, or merely as a forced gift to prevent the prolongation of that 
war.” 

Considering the treaty itself, it may be said that it was properly drawn 
and executed according to the customary practice of nations, and as the 
United States was already in actual and complete possession of the 
island since the retirement of the Spanish troops, there was nothing that 
either country could do in order to make the transfer more effective. 

The legality of the acquisition, however, also depends upon whether 
Spain had any title to convey to the United States and whether the 
United States had not estopped itself by the declarations contained in 
the joint resolution of Congress of April 19, 1898, to assert any right of 
sovereignty over or title to Porto Rico derived from Spain. 

As to the first part of this proposition, it may be laid down as a univer- 
sal principle of law, whether public or international law, that in every 
cession or grant, whether of a compact territory of about 3,500 square 
miles or a small tract of land of merely a few acres in extent, the grantee 
or cessionary takes exactly the same title which the cedent or grantor had 
at the time of making such a cession or grant. The grantee, to repeat a 
homely expression commonly used by the courts, stands in the shoes of 
the grantor; he succeeds him in his rights. This principle is so well 
settled and recognized, that it is hardly necessary to cite any authority in 
its support. 

In regard to it, however, it is enough to say, at least, as a legal proposi- 
tion, that Spain became entitled to Porto Rico in exactly the same 
manner that she had become entitled to all her possessions in America, 
namely, through discovery and conquest. In point of discovery Porto 

*? In order to satisfy constitutional requirements, the Spanish Cortes passed a law 
authorizing the government to relinquish all rights of sovereignty over and to cede 
territories in the provinces and possessions beyond the seas, in conformity with the 
preliminaries of peace. This law was sanctioned by the Queen Regent of Spain 
on Sept. 16, 1898. For the Spanish text of this law and the melancholy preamble of it 
submitted by the entire Cabinet of Sefior Sagasta, see Olivart, Coleccién de los tratados, 
convenios y documentos nacionales, etc., Vol. XII, pages 455-456. 
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Rico is older than the United States, since it was discovered by Columbus 
in 1493. Its conquest, however, was not begun by the Spaniards until 
early in the sixteenth century under the leadership of Don Juan Ponce 
de Le6én, the persistent and undaunted searcher for the chimerical 
fountain of perpetual youth, and of whom it has been written as an 
epitaph upon his tomb: 


Nole sub hac fortis requiescunt ossa Leonis 
Qui vicit factis nomina magna suis. 


The Spanish title was of course founded upon the public international 
law of the period respecting the discovery and occupation of land. The 
application of this law in America has been explained by the great Chief 
Justice Marshall, as follows: 


On the discovery of this immense continent, the great nations of 
Europe were eager to appropriate to themselves so much of it as they 
could respectively acquire. Its vast extent offered an ample field to the 
ambition and enterprise of all; and the character and religion of its 
inhabitants afforded an apology for considering them as people over 
whom the superior genius of Europe might claim an ascendancy. The 
potentates of the old world found no difficulty in convincing themselves 
that they made ample compensation to the inhabitants of the new by 
bestowing on them civilization and Christianity in exchange for un- 
limited independence. But, as they were all in pursuit of nearly the 
same object, it was necessary, in order to avoid conflicting settlements 
and consequent war with each other, to establish a principle which all 
should acknowledge as the law by which the right of acquisition, which 
they all asserted, should be regulated as between themselves. This 
principle was that discovery gave title to the government by whose 
subjects, or by whose authority, it was made, against all other European 
governments, which title might be consummated by possession. 

The exclusion of all other Europeans necessarily gave to the nation 
making the discovery the sole right of acquiring the soil from the natives 
and establishing settlements upon it. It was a right with which no 
Europeans could interfere. It was a right which all asserted for them- 
selves, and to the assertion of which, by others, all assented.64 


As to the second part of the above proposition, namely, whether the 
United States had not estopped itself by the declarations contained in the 


63 “ This narrow grave contains the remains of a man who was a Lion by name, and 
much more so by his deeds.”’ 
** Johnson v. McIntosh, 8 Wheaton, 543-572 
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joint resolution of Congress of April 19, 1898, from asserting any right of 
sovereignty over or title to Porto Rico derived from Spain, it is sufficient 
to say that the legal doctrine of estoppel has no clear application here. 

While there may be something pathetic, disappointing and paradoxical 
in the acquisition of Porto Rico as a direct cession from Spain, especially 
if it is to be held indefinitely as a mere colony or possession of the United 
States, it might yet be argued that the solemn declarations made by 
Congress in the joint resolution had no direct reference to Porto Rico, 
that they were made in response to special conditions obtaining in the 
Island of Cuba, and that in consequence of this circumstance they must 
be taken as referring to the Island of Cuba only. In denying, by impli- 
cation, the sovereignty of Spain in Cuba, the United States might, 
perhaps, in point of law, have precluded itself from asserting any right of 
sovereignty over or title to the Island of Cuba, for the simple reason that 
to do so would have operated as a fraud upon the Cubans, whose position 
was undoubtedly affected by the declarations of the said joint resolution 
of Congress. To apply this doctrine to the case of Porto Rico would 
necessitate the extension of a further doctrine, namely, that since Spain 
held Porto Rico by the same title as it did Cuba, the denial of her sov- 
ereignty, jurisdiction and control over Cuba was equivalent to a denial 
of her sovereignty, jurisdiction and control over Porto Rico. 

It is a question, however, whether these technicalities could be carried 
successfully to such an extent. The Porto Ricans may, perhaps, have 
materially altered their position on account of the famous declarations of 
the said joint resolution of Congress, with the possible expectation of 
obtaining that freedom and independence to which all peoples are justly 
and legitimately entitled and for the attainment of which they had, as 
we have already seen, struggled for over half a century; but, from the 
point of view of international law and practice, it would be hardly 
available to contend that the sovereignty of the United States over and 
title to Porto Rico are legally impaired to any extent by any such con- 
siderations adverse to the same. In the present state of the world, the 
usages and laws of nations do not admit of any such refinements of right, 
equity and justice. Whether these things will ever have any bearing 
upon the future relations between the United States and Porto Rico, 
depends not so much upon the question of law, but rather upon the high 
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sense of honor of the American people and the future development of 
circumstances which will call forth a practical application of the Amer- 
ican theory of a square deal to the solution of this national problem. We 
have said “national” problem advisedly, because the Porto Rican problem 
is a purely national problem, even though, eventually, it may require 
the establishment of another little republic in the Caribbean under the 
benevolent protection of the United States. 


(b) The Constitutional Aspect 


So far we have considered the question of the legality of the acquisition 
of Porto Rico by the United States as an international proposition, 
regarding the United States as a member of the family of nations. 
Considering it now as a constitutional proposition, the question, of 
course, involves the consideration of the power of the Federal Govern- 
ment, under the Constitution, to exercise the right of the United States, 
as a nation, to acquire territory generally or more specifically by treaty. 
The question of the right itself, we have seen, is not constitutional but 
international. 

Whether the Federal Government has any power to exercise that right 
is not by any means a new question in constitutional law. It has been 
made, at different times in the history of this country, the subject of, and 
occasion for, many elaborate discussions and very earnest and spirited 
controversies by and among the most prominent and distinguished men 
of past and present generations in the United States. 

As it is well known, there are, and always have been, in the United 
States two different schools of constitutional construction: the narrow 
one, which would exclude from the powers of the Federal Government all 
such as are not expressly given to it by the Constitution, except those 
which are necessarily implied for their exercise; and the broad one, which 
concedes to the Federal Government not only all such powers as are 
expressly given or which are necessarily implied for their exercise, but 
all those which are implied in the nature of the Union and in the char- 
acter of the government created by the Constitution. The one tends to 
preserve the so-called States’ rights by holding “that the unit of sov- 
ereignty is the State, which is a body politic; that the Constitution of 
the United States is a compact between these sovereign units and bodies 
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politic, making a Federal Union between the States; that the organic 
Federal force of the Federal Union is the Federal Government, to which, 
by the Constitution of the United States, the States, separately and in 
combination, have delegated powers, reserving the residuum of powers 
not so delegated to the United States, nor prohibited to the States, to the 
State governments, or to the people of the States, respectively.”’ The 
other school tends to make a more perfect government in the national 
sense by asserting ‘that the Union is itself the unit of sovereignty, of 
which the States are subordinate parts, to which certain powers belong 
under the Constitution of the United States, while the main powers 
belong to the National Government.” Under the first view the Union is 
a multiple of units; under the second, the Union is a unit of which the 
States are fractions.® 

As the Constitution contains no provision expressly giving to the 
Federal Government the power to acquire new territories, and since, 
on the other hand, this power is not necessarily implied in that instru- 
ment for the legitimate exercise of any other powers conferred upon the 
Federal Government, as such, it is apparent that, under the narrow 
doctrine of constitutional construction, the acquisition of Porto Rico by 
the United States would not have the sanction of the Constitution. It 
would be ultra vires, and therefore, constitutionally illegal. 

At the present time, however, it is rather doubtful whether any such 
narrow doctrine of constitutional construction would find supporters in 
this country, at least in respect to the power of the Federal Government 
to acquire territory generally for the United States. This power, as 
above suggested, is derived directly from the nature of the Union and 
the character of the government created by the Constitution itself. 

It is a fact already established and accepted that the United States is 
a nation, that is to say, that the people of the United States in their 
sovereign capacity as a people, have constituted themselves into a body 
politic or distinct international entity with a legal claim, as an independ- 
ent state in the family of nations, to possess, and possessing full power to 
levy war, conclude peace, make treaties and ‘do all other acts and 
things which independent states may of right do.”’ The Federal Gov- 
ernment is in this respect, the exclusive representative and embodimeut 
66 Tucker on the Constitution, Vol. I, Sec. 106, page 178. 
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of the entire sovereignty of the nation in its united character; and 
although there is no provision of the Constitution which expressly 
confers authority upon the Federal Government to enlarge the national 
territory or domain of the United States either by purchase, conquest or 
treaty, it may well be said, that as an incidental power the constitutional 
power of the Federal Government to exercise the international right of 
the United States to acquire territory would seem so naturally to flow 
from the sovereignty confided to it, as not to admit of very serious 
question.© 

It would be difficult to conceive why the exercise of this common 
attribute of sovereignty enjoyed by all nations, the power to acquire 
territory, should be denied to the Federal Government without an ex- 
press prohibition in the Constitution itself. But if this power does not 
flow from the general sovereignty deposited in the Federal Government 
as the sole representative of the nation, it must be derived from the 
treaty-making power and the power to declare and carry on war, as the 
incidents of these powers are those of national sovereignty which belong 
to all independent governments,® or as said by the great Chief Justice: 

The Constitution confers absolutely on the government of the Union 
the powers of making war, and of making treaties; consequently, that 
government possesses the power of acquiring territory, either by con- 
quest or by treaty.” 

Pepro Capo-RopRiGuEz. 


% Jn re Neagle, 135 U. S. 84; dissenting opinion of Justice Lamar. 

8? Story on the Constitution, Vol. II, Sec. 1287, page 175. 

6 Mormon Church case, 136 U. S. 42. 

6° American Insurance Company, etc., v. Canter, 26 U.S. 511. 
eral subject the remarks of Mr. Justice Brown in delivering the opinion of the 
court in the case of De Lima v. Bidwell, 182 U.S. 1, at pp. 194-196; see also the 
concurring opinion of Justices White, Shiras and McKenna in Downes v. Bidwell, 


182 U. 8. 244, at pp. 302-305. 
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SHOULD THE MONROE POLICY BE MODIFIED OR ABAN- 
DONED? 


I. WHAT IS THE MONROE POLICY? 


There is probably no principle of American politics, which has exer- 
cised a more powerful influence or has impressed itself more forcibly 
upon the American imagination than the Monroe Policy. Throughout 
our diplomatic history it has set the standard by which our whole foreign 
policy has been tested. In its defense we have risked war with the most 
powerful of European nations. It has come to be regarded with a sort 
of religious veneration, and in the popular mind it ranks in importance 
with the Declaration of Independence. 

But in these latter days irreverent scoffers have endeavored to prove 
that this principle that we have worshipped is unsound. There has 
been more discussion of the Monroe Policy in the last two years than 
ever before. Is the Monroe Policy an “obsolete shibboleth” as charged 
by Professor Bingham?! Is our devotion to this cardinal principle of 
American diplomacy “mere slavery to rhetoric and sentiment”? ? Is 
this lamp which has guided our feet for almost a century nothing more 
than a will-of-the-wisp, an “ignis fatuus’’?* It is high time that we 
should settle this question, for if all these years we have based our foreign 
policy on a false principle, assuredly the day is at hand when we shall 
reap the results of our errors. 

There is no question that the use of the word “doctrine” to represent 
what is essentially a matter of policy, has been responsible for much 
confusion of thought.‘ It has distracted attention from the real issues, 
viz., whether the United States should follow the policy of protecting 


! Bingham, The Monroe Doctrine, an Obsolete Shibboleth. 
2 Sydney Brooks, Fortn., 76:1021. 
* Henderson, American Diplomatic Questions, p. 448. 
‘Hershey, Annals, 11:365; Pollock, cited in Harp. W., 46:1978; Mahan, R. of 
R’s. 273345. 
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Latin American independence from Europe, and if so, what measures it 
should take in support of that policy. It is responsible for the popular 
obsession that the Monroe “Doctrine” is in truth international law. 
It has lulled the American people into a false sense of security. They 
do not think of the Monroe ‘‘ Doctrine” as a policy to be defended, but 
as a principle, to which all nations owe allegiance, and which will enforce 
itself. For the purposes of this discussion, therefore, we shall drop this 
troublesome and confusing word, and speak of the “Monroe Policy.” 

The Monroe Policy receives its clearest and most authoritative exposi- 
tion in the words of President Monroe himself: (1) “* * * the 
American continents * * * are henceforth not to be considered as 
subjects for future colonization by any European Power; (2) * * * 
we could not view any interposition for the purpose of oppressing them, 
or controlling in any other manner their destiny, by any European 
Power, in any other light than as the manifestation of an unfriendly dis- 
position toward the United States.”° In other words, the Monroe 
Policy is that policy by which the United States, for reasons of its own, 
opposes any acts that might be interpreted as ‘oppressing”’ or “ con- 
trolling the destiny of’’ any Latin republic. 

In pursuance of this general policy, as occasion has arisen, we have 
declared certain well-defined classes of political acts to be within the 
category of acts that we regard as “oppressing”’ or ‘“‘controlling the 
destiny of’’ Latin American states. The Monroe Policy has not been 
“extended;” it has not changed. It is the same policy, no more and no 
less, but the “applications” we have made of that policy have changed 
somewhat. For example, there is no longer a Holy Alliance, breathing 
threats against the Latin states in the name of the divine right of the 
Bourbon Spanish king; that particular form of “oppression” has gone 
forever. But the claims, financial and otherwise, of European Powers 
against weaker nations of this hemisphere present a problem no less 
pressing and no less dangerous. On the objective side, the Monroe 
Policy has undergone a complete transformation. On the subjective 
side, it is the same policy, maintained for the same reasons and based 
upon the same rights, now as in 1823.° 


5 Message of Dec. 2, 1823, cited in Moore’s Digest, sec. 936. 
6 Root, The Real Monroe Doctrine, Proc. Am. Soc. Int. Law, 1914, p. 6. 
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According to Mr. John Bassett Moore the category of acts that we 


now regard as “oppressing’’ or “‘controlling the destiny of” American 

republics is as follows: (1) European intervention in America for the 
purpose or with the effect of forcibly changing the form of government 
or controlling the free will of the people; (2) permanent acquisition of 
new territory or dominion in America; (3) enlargement of present 
boundaries of European colonies in America or transfer of these colonies 
to any other European Power; (4) an interoceanic canal in Central 
America under European control.’ 

There is a great deal of loose thinking about the Monroe Policy, which 
usually passes unchallenged and which it is necessary to avoid. The 
Monroe Policy does not mean that the South American continent is 
in any way subject to us or to be controlled by us. Neither does it mean 
that European governments must not make war upon any American 
state, nor that the diplomatic relations between European and American 
states are subject to our supervision and control. All kinds of wild 
theories about Latin America invoke the sanction of the Monroe Policy. 
The alleged violation of the neutrality of certain South American re- 
publics during the present war has resulted in formal complaint to the 
United States in the name of the Monroe Policy. It cannot be over- 
emphasized that the Monroe Policy is simply the policy by which the 
United States opposes any acts that it considers as “oppressing”’ or 
“controlling the destiny of’’ the Latin American states, and that any- 
thing else should not be allowed to masquerade as a part of the Monroe 
Policy.® 

In asserting the Monroe Policy, the United States has acted under the 
right of self-protection, a right which is legally recognized as necessary 
to sovereignty itself.2 The Hon. Elihu Root said: ‘The doctrine is not 
international law, but it rests upon the right of self-protection and that 
right is recognized by international law.” © The Hon. John W. Foster 
said: “It may be said that the principle which underlies the Monroe 
Doctrine—the right of self-defense, the preservation of the peace and 


7 Moore’s Digest, sec. 968. 
8 See John W. Foster and Leo 8S. Rowe, Proc. Am. Soc. Int. Law, 1914, pp. 119, 
el seq. 
® Vattel, Law of Nations, Book I, sec. 16, p. 61. 
’ Proc. Am. Soc. Int. Law, 1914, p. 16. 
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safety of the nation—is recognized as an elementary part of international 
law.” 

The question of legal justification, be it said, arises only when a 
specific act or intervention under the policy is performed or contem- 
plated. The question then presents itself, Is the proposed action of the 
European government, which we desire to prevent, an action that would 
be dangerous to our peace and safety? If this question is answered in the 
affirmative, the right of self-protection is a sufficient legal justification 
for an intervention to prevent the occurrence of the act. 

Dr. Herbert Kraus, of Leipsig, distinguishes between immediate and 
remote danger to the state, and argues that only intervention to prevent 
an immediate danger is justified by the right of self-preservation or self- 


protection. He says: 


Accordingly, one will have to limit the application of the interven- 
tions based upon the right of self-protection to such measures and only 
such, as seem necessary to ward off a present danger to the inviolable 
permanency of the intervening state.!* 


Of course, the distinction is one that in practice is difficult to draw. 
Obviously the Monroe Policy is of no value to the United States did it 
not prevent conditions that if left alone would be a ‘‘present’’ and 
‘“‘immediate”’ danger to the United States. The distinction is a whole- 
some one in that it emphasizes the narrow and well-defined limits of the 
Monroe Policy. If the Monroe Policy is defined as the policy which 
under certain circumstances prevents conditions that would be a present 
and immediate danger to the United States, the right of self-protection, 
even under the restricted definition of Dr. Kraus, is sufficient legal 


justification for any intervention under that policy. 


Century of American Diplomacy, p. 477 
2 Monroedoktrin, p. 373: ‘‘Nach alledem wird den Kreis der mit dem ‘Selbster- 
haltungsrecht’ zu begriindenden Interventionen auf alle soleche Massnahmen und 
nur solehe zu beziehen haben, die zur Abwehr einer gegenwirtigen Gefahr fiir den 
unverletzten Bestand des intervenierenden Staates notwendig erscheinen.”’ 
Cf. Creasy, p. 291: ‘“‘Clearly the danger in order to amount to a justification for a 
war of intervention must be a danger which directly affects the vital and substantial 


interests of the foreign state.”’ 
Cf. Hershey, p. 150: ‘‘To justify intervention on this ground, the danger must be, 


of course, direct and immediate and not merely contingent and remote.” 
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In a certain sense the Monroe Policy is the assertion of the legal 
equality of the Latin republics with all other nations, however powerful, 
and to that extent it guarantees to them a right which is unquestionably 
theirs in international law. Vattel said: “‘A small republic is no less a 
sovereign state than the most powerful republic.” Chief Justice 
Marshall said: ‘‘ Russia and Geneva have equal rights. It results from 
this equality that no one can rightfully impose a rule on another.”’ ' 
The Hon. Elihu Root said recently: “The fundamental principle of 
international law is the principle of independent sovereignty. * * * 
The Monroe Doctrine * * * asserts the right.” © 

But let us not be deceived. Although the right of legal equality is a 
part of international law, in practice it is limited by the rights of other 
sovereign states.’ Violation of international obligations may forfeit 
the right to freedom from foreign interference.” In the last resort a 
nation pays the penalty for wrongdoing by giving up its territory. But 
the Monroe Policy’asserts that the territory of any Latin republic must 
never be relinquished to a European Power, for in that case the ‘des- 
tiny’ of that republic would be “controlled”’ by that Power. 

It is conceivable that as a result of wrongdoing by an American re- 
public, a European Power might be acting entirely within its legal 
rights in assuming a superior political relation to an American republic. 
The policy of denying to the whole world the right of “controlling the 
destiny”’ of any Latin republic under any circumstances may con- 
ceivably be in direct conflict with legal rights possessed by other Powers. 
The Monroe Policy, while based upon legal rights, will not in all cases 
square with international law unless we take upon ourselves the respon- 
sibility of seeing that no American republic performs an act that would 
justify the injured Power in taking territory.” 

‘8 Law of Nations, Preliminaries, sec. 18, p, 52. 

'* In the case of the Antelope, cited 10 Wheaton, 66, 122. 

> Proc. Am. Soc. Int. Law, 1914, p. 13. 

‘6 Cf. Root, Proc. Am. Soc. Int. Law, 1914, p. 17. 

toosevelt, Message of 1904: ‘‘It is a mere truism to say that any nation, whether 
in America or elsewhere, which desires to maintain its freedom, its independence, 
must ultimately realize that the right of such independence cannot be separated 
from the responsibility of making good use of it.’’ Moore’s Digest, sec. 968. 


* Prof. Paul S. Reinsch, now Minister to China, said: ‘‘Such a State answers in the 
last resort by its territorial sovereignty, which in the case of Latin America is de- 
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These circumstances make necessary another policy, a policy of 
“‘enforcement,’’ which may be defined as the policy which aims to pre- 
vent conditions in an American state that would justify foreign control. 
This may be done in several ways,—by protest, by diplomatic pressure, 
by the use of good offices, and, in extreme cases, by armed intervention. 
In so doing we are acting under a variety of legal rights. The right of 
self-protection, which is the basic warrant for the Monroe Policy itself, 
may be invoked in certain cases of enforcement, although obviously the 
danger to be guarded against by the enforcement policy is more “re- 
mote’’ than the danger guarded against by the Monroe Policy. In cases 
where our own citizens, as well as those of other Powers, have been mis- 
treated, our intervention could be based upon the fundamental right of 
protecting our own citizens abroad.'’ Much good can be done by the 
use of our good offices, and our right to do this under any circumstances 
is unquestioned.” If treaties have been violated, we have the right to 
intervene to compel the observance of good faith.*" Besides rights al- 
ready in existence, we can acquire new rights by treaty, rights to inter- 
vene under certain circumstances, as in Cuba, or to supervise finances, 
as in San Domingo. These rights, when obtained by treaty have all the 
force of international law. 

There are two policies, therefore, the Monroe Policy and the ‘“en- 
forcement”’ policy, and there are two issues that must be squarely faced: 

(1) Should we abandon the Monroe Policy, by which the United 
States declares that any foreign control over the territory of any Ameri- 
can republic would be regarded as an unfriendly act? 

(2) Should we abandon the ‘“enforcement’’ policy, viz., the acts of 
protest, good offices and intervention, designed to prevent any American 
republic from committing such acts as might make it liable to seizure of 
territory or loss of sovereignty? *° 
clared inviolable. The United States, by shielding the southern republics in this 
manner, is itself assuming a certain responsibility for them.”’ Independent 55:10. 

‘9 Hershey, Essentials, p. 150. 

*” Conventions of the Hague Conferences of 1899 and 1907, Art. 3: ‘‘The exercise 
of this right can never be regarded by either of the parties at variance as an un- 
friendly act.”’ 

2! Hershey, Essentials, p. 150. 

22 Prof. Leo 8. Rowe said: “* * * it is a matter of vital importance to our 


position among the nations that new principles of our foreign policy should not 
masquerade as integral parts of the doctrine, but should be formulated as positive 
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Il. SHOULD THE MONROE POLICY BE ABANDONED? 


The United States maintains the Monroe Policy for the same reasons 
that European Powers maintain the balance of power, offensive and 
defensive alliances, and until lately the Concert of the Powers.** While 
on the objective side, these policies bear no resemblance to each other, 
the underlying purpose is the same, namely, to protect various nations 
from conditions which they regard as dangerous to their peace and 
safety. The question which must be answered in discussing the Monroe 
Policy is this, Does the Monroe Policy prevent conditions that would 
be dangerous to us, in other words, is the maintenance of the Monroe 
Policy necessary to our peace and safety? 

Let us first raise the question whether any European nation or nations 
have ambitions in South and Central America that contemplate the 
overthrow of the existing governments or the seizure of their territory. 
Are we conjuring up terrors that do not exist? Are we, like Don Quixote, 
employing our chivalry for the purpose of fighting windmills? 

In the past it has been the Monroe Policy which has prevented “ inter- 
position for the purpose of controlling the destiny” of the Latin states. 
It was the firm attitude of the United States in 1823, with the support 
of Great Britain, that prevented the subjugation of the former Spanish 
colonies. It was the protest of Secretary Seward, backed by the forces 
of the Union Army, that caused the withdrawal of the French troops 
from Mexico in 1865 and prevented the establishment of a Mexican 
empire under European control. It was the determination of the United 
States to allow no European Power to acquire territory in the Isthmus 
that prevented the building of an Isthmian Canal under British control. 
It was the Monroe Policy that caused England to submit the boundary 
dispute of 1895 with Venezuela to arbitration, and that caused the joint 
intervention of 1902 for the collection of claims to stop short of the 
permanent occupation of Venezuelan territory.** How many ambitious 
projects for European expansion in South and Central America have 
principles supplementing its negative prohibitions.”’ Proc. Am. Soc. Int. Law, 1914, 
p. 131. 

28 See Hershey, Annals (1898), 11 :362. 
24 Refer to citations of diplomatic correspondence on these cases in Moore’s 
Digest 
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never been formulated because of the opposition of the United States 
we shall never know. 

The spirit of colonial expansion still exists.2° The rich, almost un- 
tapped resources of South America and the tremendous naval importance 
of territory in Central America and the West Indies still tempt the 
ambitions of European military and colonizing Powers. According to 
Mr. Hamilton Holt: ‘‘Nothing but the attitude of the United States, 
standing firmly upon the Monroe Doctrine, has, in our judgment, pre- 
vented the acquisition of territory in South America and in the neigh- 
borhood of the Panama Canal in recent years by certain nations of 
Europe.”’ ** Even Professor Snow said in guarded language: “It is by 
no means improbable that did a favorable opportunity offer itself, they 
would attempt to gain vantage ground on the continents or islands of 
this hemisphere.”’ 

Since 1895, England, it is true, has practically ceased to oppose the 
Monroe Policy. Sir Frederick Pollock * and Admiral Lord Charles 
Beresford,” representing the most intelligent statesmanship of Great 
Britain, go so far as to advocate an explicit avowal of the Monroe Policy 
by Great Britain. From Austria and Russia, once the leading Powers 
of the Holy Alliance, there is no longer any danger. The interests of 
Russia are focused elsewhere, and Austria is obviously not inclined to 
undertake aggression in South America on her own account. The Ger- 
man Empire, however, is a young and ambitious power, filled with the 
military spirit, possessed of the most perfect military machine and the 
greatest power of organization in the world, and greatly desirous of 
colonial empire. South and Central America would offer a fertile field 
for her ambitions. Bismarck himself regarded the Monroe Policy as a 
‘dog in the manger” policy, as a “‘ piece of international impertinence.’’” 


2 Harper’s Weekly, editorial, 47:139: ‘“‘In the 20th Century we have as much 
cause to fear a league for territorial aggression and for spheres of influence as in the 
19th Century there was reason to fear the Holy Alliance.” 

Independent, 61:1119. 

7 Treaties and Topics, p. 423. 

% 19th Century, 52:553. See also his book, The Monroe Doctrine 

2 Harp. W., 47:139. See also Edgington, p. 286. The Duke of Devonshire said 
in 1903: ‘‘Great Britain accepts the Monroe Doctrine unreservedly.’’ Proc. Am. 


Soc. Int. Law, 1914, p. 9. 
30 The best discussion of this subject is in Edgington, Ch. 17 and 18. 
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Several of the southern states of Brazil and the northern states of 
Argentina have been peopled by German immigrants. These Germans 
have not become Argentinian or Brazilian in their traditions or language. 
They cling to the German customs, German language and German 
political ideals. They are absorbing the native population, rather than 
assimilating with it. At some future time it is not unlikely that par- 
ticularism may triumph over national unity in these republics, and that 
these Germans, alien in language, ideals and traditions, may secede and 
demand the protection of the German Empire.*! 

The Germans at home would probably accept with enthusiasm the 
opportunity to claim these millions of Germans and the fertile lands 
they have occupied. The Deutsche Post said in 1905: 


We observe that a love for individual states is growing at the expense 
of Brazil’s unity. We should not wonder * * * if the states of 
Parana, Santa Catharina and Rio Grande do Sul, should some day de- 
clare for secession and independence. Then a new outlook would be 
opened to Germany.** 


Dr. Leyser, a German traveller and publicist, in his book on Santa 
Catharina says: ‘“‘ Nowhere are our colonies (sic) those loyal offshoots 
from the mother-root, so promising as here * * * Surely to us be- 
longs this part of the world.” ** Dr. Herman Meyer says in the Kolonial 
Zeitschrift: ‘The German spirit is ineradicably grounded in the hearts 
of these colonists, and it will undoubtedly bear fruit, perhaps a rich har- 
vest, which will not only prove a blessing to the colonies, but to the 
fatherland.” *4 

One of the ambitions of the Pan-Germanist party in the German 
Empire is the annexation of Denmark and Holland. The Danes and 
the Dutch, say the Pan-Germanists, are Germans in race and speech, 
and belong within the great German imperial plan. The geographical 
situation of Denmark and Holland would make them very profitable 
acquisitions from a military and naval point of view. They have splen- 
did harbors and commerce that would be extremely useful for purposes 


1 Edgington, p. 136. 
*? Cited in the Outlook, 79:366. The téalics are mine. 
8 Cited in Edgington, p. 137. 
** Cited in Edgington, p. 137. 
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of German trade.*® Such acquisition in Europe would not be par- 
ticularly objectionable to the United States, but Holland still holds 
Dutch Guiana and the Island of Curacoa, and Denmark the archipelago 
of the Danish West Indies. In the hands of small nations, without 
serious military and naval ambitions, these islands are not dangerous 
to us. But we could not view with equanimity the transfer of these 
colonies to a Power so aggressive and militaristic in its aims as the 
German Empire. 

The German press is violent in its criticism of the Monroe Policy. 
A fair sample of German editorial opinion comes from the pen of Herr 
von Dirksen-Bonn, the Berlin editor, in the Grenzboten of April 10, 1912: 
“Tt must be recognized that a firm and self-possessed policy must be 
adopted toward the United States on account of its Monroe Doctrine. 
It should be carried out even if the Americans did not shrink from 
war.” 

Mr. Edgington gives the results of a set of interviews on the Monroe 
Policy with representative Germans. While he found the merchants and 
bankers not inclined to oppose it, he found that the professors, poli- 
ticians and statesmen were almost unanimously opposed.* If Germany 
should succeed in an attempt to force the United States to abandon the 
Monroe Policy,” rival Powers would not neglect the opportunity to reap 
part of the harvest. Although probably not inclined to undertake to 
overthrow the Monroe Policy themselves, they would not permit Ger- 
many to claim the South American continent. Every world Power 
would be forced into competition for territory in America, to avoid 
being hopelessly left behind in world politics. 

The United States would be helpless. If the Monroe Policy were 
beaten down by one nation, we could not enforce it against another. 
The forces of European aggression in South America once loosed, it 
would be beyond our power to check them or to confine them within 


85 Harp. W. 47:140. Cf. Edgington, p. 141. 

P, 277. 

37 Senator Lodge in a speech in the Senate in May, 1900: “I am by no means certain 
that some European nation, perhaps one whose navy is now receiving rapid increase, 
may not test the Monroe Doctrine, and we may be called up6n to protect the doc- 
trine in Brazil or in some other South American country. I am not conjuring up 
fancies.”” Cf. Edgington, p. 285. 
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arbitrary limits. We would witness a struggle for possession of these 
territories such as characterized the partition of Africa. If we should 
abandon the Monroe Policy in the slightest degree, the opening thus 
made would be widened and deepened by the resistless force of a flood 
which would inundate all Latin America.* Prof. Paul 8. Reinsch, now 
Minister to China, speaks very plainly on this point. He says: 


Should we allow questions of territorial sovereignty to be settled in 
South America in the ordinary manner, should we leave South American 
States to their own devices, the scramble for South America would begin 
overnight.* 


The question that we must answer is this: Would South America, 
colonized extensively by European Powers, be a danger to our peace and 
safety? Again we are forced to answer in the affirmative. The neighbor- 
hood of colonial possessions of rival military Powers would be dangerous 
to us in two ways: (1) the increased difficulty in maintaining our neu- 
trality and our traditional policy of aloofness from the quarrels of 
European Powers; (2) the advantage that foreign Powers would have 
in any war with us that might arise, on account of the possession by 
them of territory that could be used as naval and military bases of 
attack. 

Since the days of Washington’s Farewell Address, we have maintained 
as the very essence of our foreign policy our neutrality in European 
struggles. Under this wise precept, the United States has remained a 
non-military Power, with no entangling alliances, and taking no part 
in the politics of the European continent. Under this wise policy, we 
have built up our commerce and industry, and developed our internal 
resources. It is responsible for the distinctive non-military character of 
our civilization. 

We have had some experience during the present war of the difficulty 
of pursuing a neutral policy, even when the territories of the belligerents 
are 3,000 miles across the Atlantic. The question of our rights and 


% Cf. Secretary Olney’s note to the American Ambassador at London, July 20, 
1895: ‘What one Power was permitted to do could not be denied to another, and it is 
not inconceivable that the struggle now going on for the acquisition of Africa might be 
transferred to South America.” Cited in Moore’s Digest, sec. 966. 

Independent, 55:9. 
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duties as a neutral has been perplexing. The proper methods of search, 
the definition of contraband, the use of neutral flags and other questions 
have provoked an animated controversy with England. The German 
use of submarines to destroy British commerce, with its accompanying 
difficulties according to present standards of international law, and the 
sinking of American ships in the “war zone,” have created conditions 
that may easily lead to the abandonment of our neutral position. All 
of these matters are extremely difficult of adjustment; a single false step 
may foree us into war. Time will develop other occasions for con- 
troversy with belligerents over our rights as neutrals. 

These difficulties would be increased manyfold by the abandonment 
of the Monroe Policy. If conflicting ambitions are even now strong 
enough to plunge the military Powers of Europe into the greatest war of 
history, the rivalry of these same nations for possession of the imperial 
domains of South and Central America would produce new grounds of 
conflict. If the lions of Europe and the lambs of Latin America could 
not lie down together in peace, it is not likely that rival lions could 
attack a flock of lambs without quarreling over the plunder. The parti- 
tion of South America would introduce an era of conflict unparalleled in 
history. 

Not only would there be increased grounds of conflict, but the difficul- 
ties of our neutrality would be increased by proximity. When France 
possessed Canada and England the thirteen colonies, the frequent wars 
between the rival nations raged as fiercely in America as in Europe. 
Such would be the case with European colonies in South and Central 
America were the mother countries to become embroiled. The con- 
flagration would extend into our front dooryard. Our vital interests 
would become involved in every war of world importance, and alliances 
and counter-alliances, with all their accompanying burdens of militarism 
and crushing taxation, would become the order of the day.“ 


“* Admiral Mahan: ‘Such a condition if realized brings every European contest 
to this side of the Atlantic and the neighborhood of disputes as of fire is dangerous.” 
R. of R’s, 27:345. 

Prof. Reinsch: “Our peace is certainly dependent upon maintaining the ter- 
ritorial integrity of the South American states as against Europe.’’ Independent, 
559 
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Cf. Kraus in Annals, 54:107, also Harp. W. 47:77 
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Theodore Roosevelt, with his usual clear insight and power of trench- 
ant expression, said in his Hartford speech: 

If the Monroe Doctrine had not been steadfastly maintained, the 
United States, in all probability, would have been drawn into the present 
European war * * * although without any interest init * * * 
The peace of the western hemisphere largely depends upon the preserva- 
tion of this doctrine.*! 


Critics of the Monroe Policy frequently assert that the fact that 
Canada and the United States have taken no military precautions 
against each other is proof that the neighborhood of European colonies 
would not be dangerous to us.** Such critics fail to consider that the 
foreign policy of England does not conflict with that of the United States 
at any important point, and consequently the possibility of war between 
the two nations is extremely remote. Moreover, Canada could not be 
forced into war with the United States by England, even were the two 
nations to become embroiled. The political arrangement between 
Canada and the British Empire would not continue one moment longer 
than the interests of Canada were served by it. The interests of Canada 
alone can never demand a war with this nation. It is not surprising, 
then, that the Canadian border is not fortified, and that fact bears no 
relation to the general problem. 

We are accustomed in bursts of Fourth-of-July eloquence to declare 
that the United States is in danger of war with no nation. Being con- 
sciously a peaceable people, desiring only to be let alone, we assume that 
all other nations will respect our attitude and treat us accordingly. We 
neglect the simplest and most obvious military and naval precautions 
because of a more or less nebulous faith that the age of peace and dis- 
armament is at hand, and that a war in which we may have to defend 
our national safety is impossible. With all due respect for those idealists 
who with their eyes in the clouds neglect the pitfalls at their feet, and 
imbued as firmly as they with the hope that the day of universal peace 
may come, we should contradict the most obvious lessons of history 
were we to leave out of account the possibility of a war in case some 


‘! Speech at State convention of the Progressive Party, Hartford, Conn., August 15, 
1914 
42 Sydney Brooks, Fortn., 76:1021. 
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ambitious military Power should attack us. We may safely lay down 
the principle that so long as Krupp continues to manufacture 42 centi- 
metre guns, and DuPont continues to produce powder, these munitions 
will be used for the purpose for which they were made, and that until 
the world supply of plough shares is glutted by the transmutation of 
swords and sabres, we must not neglect the precautions of safety in time 
of war that common sense would direct and naval strategy demand. 

We cannot afford, therefore, to discontinue a policy that prevents 
European Powers from acquiring naval bases near our coasts and har- 
bors. We must not put into the hands of possible enemies powerful 
weapons to use against us. We have made the Monroe Policy all the 
more necessary because of the construction of the Panama Canal, the 
neutrality of which we are compelled to enforce. It would be the height 
of folly for the United States to allow ambitious naval Powers to acquire 
territory that could be used as a basis of operations against the Canal 
itself, or against our own coasts and harbors. The day has not yet 
arrived when we can safely neglect these obvious naval precautions.** 

We cannot escape the conclusion, therefore, that the United States 
would put itself in great and needless danger were it to abandon the 
Monroe Policy and permit European nations to pursue colonial policies 
in South and Central America. For our own protection in time of war 
and to preserve our character as a neutral nation, it is necessary that 
the western hemisphere should continue to be occupied by self-governing 
states, in whose quarrels we should not be likely to be embroiled, and 
where, if our interests compelled us to interfere, we could do so with 
authority. Dr. Amos 8. Hershey said: 

As long as the leading states of Europe continue their present policy 
of aggression and colonization * * * the United States, for the sake 
of her own interests as well as for those of her weaker sister republics, 
must remain the principal bulwark against such spirit of aggression and 
policy of colonization. *4 

Aside from considerations of our peace and safety, there are some 
critics of the Monroe Policy who assert that by prohibiting European 

* See the Outlook, 79:366. See also Keasbey, The Nicaragua Canal and the 


Monroe Doctrine. 


2 


* Annals, 11:362. See also W. H. Taft, Independent, 76:530, and F. Garcia 
Calderon, Atlantic, 113:301. 
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domination in South and Central America, we are impeding the progress 
Were these countries to be colonized and governed by 
nations of superior power and “superior” civilization, say these critics, 
South and Central America would be better governed, industrial and 
commercial progress would be accelerated, and civilization generally im- 
proved.* Stripped of its gloss of “civilization’’ and the thin veneer of 
altruism, the argument is reduced to the contention that a strong Power 
by virtue of its strength, has the right to subjugate and control weaker 


of civilization. 


Powers, acting as the judge of its own warrant in so doing. 


It is only 


the strong Power, superior or inferior in civilization as the case may be, 
that could force its particular brand of civilization upon other states. 
We have no warrant for believing that a Power which would be strong 
enough to subjugate a South American state would necessarily bring in 
War as a civilizing medium, 


its train a superior type of civilization. 
moreover, usually tears down more than it builds up. 


Let us not be deceived by the assumption that the strong is neces- 
sarily the righteous. Let civilization pursue its stately course unimpeded 
The governments of South and Central America 


by clanking sabres. 
have the right to develop their own distinctive civilization.” 


If their 


military power were great, we should hear no talk of conquering them 
‘superior’ civilization upon them. Their 


for the purpose of forcing a 


non-military character does not make their right to independence and 


freedom any the less valid. 


The progress which the republics of the south have made during the 
last century has been made under the protecting wing of the United 
It has developed under the tacit assumption that continued 
protection was to be relied upon. These republics have a certain “ vested 
right,’ as it were, to our continued protection until they are strong 
enough to fight their own battles. We should be shirking a plain duty 
were we now to abandon them at this stage of their development. So 
long as aggressive military Powers await only the opportunity to crush 
out the budding national civilizations of the south, we must continue to 


‘® See Walter Wellman, No. Am. R., 173:838, and Sydney Brooks, Fortn., 76:102. 
“ Roosevelt, Message of 1901: ‘‘The peoples of the Americas can prosper best if 
Cited in Moore’s Digest, 


left to work out their own salvation ir their own way.’ 


See also the Outlook, 74:3 ind Harp. W., 4 
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defend them, not only for the sake of our own peace and safety, but in 
the performance of a sacred international obligation.” 

This is the traditional policy of the United States. Being traditional, 
in these times of rapid change it is suspected of being out of date, simply 
because it was articulated in a bygone age. The Monroe Policy is not 
out of date, however, because the considerations that have made it 
necessary in the past, while appearing to-day in somewhat different 
form, are no less pressing than in 1823. So long as these conditions 
continue to exist, the United States can never abandon the policy that 
the Latin American republics must be independent of European political 
control. To the superficial glance this may appear a war policy, but in 
reality it is a peace policy. If we must fight in its defense, it will be to 
prevent greater and more destructive wars. If attempts are made to 
violate the Monroe Policy, we must bend all our national energies to 
defeat them, content that in so doing we shall best serve the true interests 
of ourselves, of Latin America and of the world. 


III. SHOULD THE ENFORCEMENT OF THE MONROE POLICY BE ABANDONED? 


We have seen that the United States must continue to maintain the 
Monroe Policy, and to refuse to permit the slightest act that would lead 
to any violation of that policy by non-American nations. We shall 
now discuss the relations between the United States and the western 
republics, that are necessary in order that the policy should be a logical 
and consistent one. We must so act that the policy we pursue will be in 
accord with international law and international public morality. If, 
under any circumstances, European aggression would be justified as 
a means of enforcing international rights or generally accepted rules 
of international morality, we must adopt a policy that will prevent, as 
far as possible, those circumstances from arising.* 

There are three issues upon which European intervention in America 


* See the Outlook, 72:871, 79:367 and 79:711. 

* Cleveland, Message to Congress of Dec. 17, 1895: ‘‘* * * when the United 
States is a suitor before the high tribunal that administers international law, the 
question to be determined is whether or not we present claims which the justice of 
that code of law can find to be right and valid.’’ Moore’s Digest, sec. 966. 

Cf. note of Secretary Seward, June 2, 1866, cited in Moore’s Digest, sec. 948. 
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might be undertaken and defended: (1) intervention by a European 
Power under the so-called “right of conquest;” (2) intervention by a 
European Power for the purpose of furthering in its own interests, 
rebellion against an American republic by provinces largely inhabited 
and controlled by former citizens of that Power; (3) intervention by a 
European Power for the purpose of collecting claims based upon private 
or public contract debts or upon torts committed upon its nationals. 

To oppose intervention based upon the right of conquest would not 
be in conflict with the legal rights of any nation, for there is no legal 
right of conquest. International law neither denies nor affirms such a 
right.“ To be valid in international law, a principle must be generally 
sanctioned, and the whole body of American republics has formally gone 
on record as repudiating the right of conquest. Since conquest pure and 
simple cannot be legally undertaken, the United States would be legally 
justified in opposing acts of intervention based upon the right of con- 
quest, if her interests were involved. 

Intervention for the purpose of assisting rebellion, under ordinary 
circumstances, is a flagrant violation of the rights of a nation.*® The 
situation is not essentially different because the rebels are former citizens 
or subjects of the intervening Power. By settling in foreign territory and 
becoming the citizens of another state, they have waived all right to the 
protection or interference of their former government. By assenting, 
expressly or tacitly to their naturalization, the European Power has 
waived all political interest in or for the colonists. The issue, then, 
would be simply one of high-handed interference with the internal 
affairs of a friendly state, a flagrant breach of the legal rights of that 
state, and an act that the United States would be legally justified in 
intervening to oppose.*! 

The Monroe Policy, then, squares with the legal rights of other na- 
tions, so far as the first two grounds of intervention are concerned. 
We are legally correct in defending the Monroe Policy by opposing 

* “Respecting this so-called right of conquest, it would seem that modern inter- 


national law neither denies nor affirms.’”’ Hershey, p. 181, note 8. 
5 It is an interference with that nation’s sovereignty, which is illegal, as already 


cited in Chapter I. 
*t “Intervention may be said to be legally justifiable * * * to prevent or 


terminate an illegal intervention on the part of another State.’’ Hershey, p. 150. 
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intervention undertaken on such grounds. We may also conclude that 
the intervention for the purpose of assisting rebellion against a friendly 
State would be as wrong morally as it would be improper legally. The 
so-called right of conquest, moreover, which has no legal existence, 
morally is but the assertion of the right of the strong as against the 
weak, and as such is indefensible. Unless conquest is undertaken as a 
punishment for corresponding violations of international right by the 
weaker Power, and unless such violations are sufficiently flagrant to 
forfeit legal rights and defy international morality and justice, we have 
a moral right, indeed in this hemisphere a moral obligation, to resist 
intervention for conquest. The disregard of international obligations, 
however, presents a new and more complex problem, and it is here that 
the necessity for prevention or enforcement appears. 

What are the acts of an American republic that would justify military 
intervention by a European Power? In the past they have assumed 
three forms: (1) denial of justice to foreign nationals within its territory 
in cases of torts committed upon them; (2) refusal of effective legal re- 
dress in its courts for the private contract claims of foreign nationals 
against its citizens; (3) non-payment of its public debts due to citizens 
or subjects of foreign Powers.*” 

The Monroe Policy does not commit the United States to oppose 
military intervention by European Powers as a punishment for offenses 
of this character. We have repeatedly asserted that such conflicts do 
not concern the Monroe Policy at all, so long as the intervention stays 
within certain limits. The Monroe Policy simply demands that such 
intervention shall not result in permanent occupation of territory or the 
establishment of European political control over the offending republic. 
In interventions of this sort foreign nations have taken pains to assure 
us that they were acting simply to punish the offending republic for cer- 
tain definite acts, and that permanent occupation or political control was 
not contemplated.** 

What brings these interventions within the scope of the Monroe Policy 
is the danger that they will result in permanent occupation of territory 


52 For discussion and citation of cases on Claims, see Moore’s Digest, secs. 986 


et seq. 
53 This is true without exception. See Moore’s Digest, secs. 927-969. 
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or the establishment of political control by European nations.°! The 
danger is increased by the possibility that in extreme cases, according 
to the accepted standards of international law and international ethics, 
permanent occupation might be justified and even necessary. For 
example, in a future case of intervention against a republic which may 
have been a constant source of trouble, an exasperated European Power 
might claim that the republic had forfeited its legal right to freedom from 
foreign control and interference, and its moral right to independent 
existence. Were there no Monroe Policy, the prevailing standards of 
international morality might not condemn that attitude. It would be 
clearly unjust to other nations to insist that a government which shows 
incapacity to maintain its obligations should continue its course un- 
checked. 

If we continue to admit the right of European Powers to intervene to 
punish American republics for illegal or immoral acts, conditions may 
arise under which permanent occupation of territory or political control 
will be the only means of effective punishment. 

The question is, therefore, whether the Monroe Policy should be 
“enforced ’’—whether we should so act as to prevent acts by American 
nations that would justify intervention resulting in political control. 
Certain doctrines have emanated from South America, where “ enforce- 
ment” is naturally regarded with suspicion and distrust, advocating 
the extension of the rule of non-intervention to cases of claims. Dr. 
Calvo, the Argentinian publicist and diplomat, in his work on interna- 
tional law published in 1868, took the ground that neither diplomatic 
nor armed intervention should be recognized as legitimate methods for 


54 As in the case of France in Mexico 1863-65. Moore’s Digest, sec. 957. 

55 Sovereignty is limited by: ‘‘The rules, principles and customs of international 
law. For a violation of those rules, which are binding upon all nations, a state is 
internationally responsible.”” Hershey, p. 100. Dr. Hershey says elsewhere that the 
right of sovereignty is relative, depending upon the circumstances. In the most severe 
cases it would seem that extinction of the sovereignty that fails to perform ‘its inter- 
national obligations is defensible. 

Roosevelt, Message of 1904: ‘‘It is a mere truism to say that every nation, whether 
in America or elsewhere, that desires to maintain its freedom, its independence, must 
ultimately realize that the right of such independence cannot be separated from the 
responsibility of making good use of it.”” Moore’s Digest, sec. 968. See Message of 


1905, Moore’s Digest, sec. 962. 
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collecting private claims based upon contract or torts. Under the name 
of the Calvo Doctrine, this idea has become very popular with certain 
South American republics, and it has long been urged that the United 
States should give its sanction to the principle and act in accordance 
with it.°° In 1902, when the allied fleets were blockading the ports of 
Venezuela to force the payment of the public obligations of that re- 
public, Dr. Luis Drago, Minister of Foreign Affairs of Argentina, urged 
that the United States act with the Argentine Republic upon the basis 
that the principles of international law do not justify one nation in 
exacting by force of arms the payment by another nation of public 
debts due to citizens of the former.” This has become known as the 
Drago Doctrine. 

The advocates of these doctrines would solve the difficulty by denying 
the right of intervention for the collection of debts, public or private, or 
of damages for torts committed upon citizens of the intervening Power. 
If these doctrines were generally accepted as international law, certainly 
there would be no need for enforcement, and very little chance for jus- 
tifiable intervention by any European Power. But the difficulty with 
our acting upon these principles is that they have not been so accepted.” 
We should be guilty of “international impertinence”’ indeed, were we to 
take a position that departs so radically from the generally accepted 
rules governing intervention. 

Neither is it sufficient to insist upon arbitration after the point has 
been reached at which intervention is legally justified. Arbitral boards, 
being human, are not a certain means of obtaining a just decision. 
Moreover, an arbitration by its very nature would be confined to an 
examination of the justice or injustice of the claims themselves, and a 
decision that they were just would not change the means of enforcing 
those claims and collecting the award. If the republics concerned were 
still unwilling or unable to pay the award, the result might be occupation 

* See Calvo’s work, Vol. 3, sec. 1280 et seq 

’ Dec. 29, 1902. Text of the note is cited in Moore’s Digest, sec. 967 

* See Hershey’s Essentials and Moore’s Digest as to justifiable grounds for inter- 
vention. The Porter Resolution (see infra, note 66) was not considered as an adop- 


tion of the ideas of these doctrines, inasmuch as the provisos reduced it simply to a 
rule requiring arbitration first. The Porter Resolution was unsatisfactory to Dr. 


Drago himself, and he opposed its ratification. 
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of customs-houses or even the occupation of territory to compel payment, 
just as if no arbitration had taken place.*® In the last analysis, while 
arbitration is a fairly good means of settling the question of the justice 
of a dispute, it is in no sense a means of preventing such disputes, and 
we have seen that it is dangerous to us to permit conditions under which 
such disputes can arise. 

We cannot escape the conclusion, therefore, that the only safe policy 
for the United States to pursue is not alone to assert the Monroe Policy, 
but to enforce it; not alone to resist European aggression, but whenever 
possible to eliminate the conditions that would invite European aggres- 
sion and control. As President Roosevelt said in his message of 1905: 
“It is incompatible with international equity for the United States to 
refuse to allow other Powers to take the only means at their disposal of 
satisfying the claims of their creditors, and yet to refuse itself to take 
any such steps.”’ © 

The necessity of some form of prevention or enforcement was recog- 
nized by this government as early as 1850. In this year the United States 
joined with Great Britain and France to bring to an end a bloody strug- 

°° Roosevelt, Message of 1905: ‘‘ As a method of solution of the complicated problem 
arbitration has become nugatory inasmuch as in the condition of its finances an award 
against the republic is worthless unless its payment is secured by the pledge of at 
least some portion of the customs revenues. This pledge is ineffectual without ac- 
tual delivery over of the customs-houses * * *’’ Moore’s Digest, sec. 965. 

Lord Salisbury, Note to the British Ambassador at Washington in 1895: ‘‘* 
but it is not free from defects which often operate as a serious drawback on its value. 
It is not always easy to find an arbitrator who * * *_ is wholly free from bias, 
and the task of insuring compliance with the award is not exempt from difficulty.” 


Moore’s Digest, sec. 966. 

® Cited in Moore’s Digest, sec. 962. See also message of 1904: ‘“‘In the western 
hemisphere the adherence of the United States to the Monroe Doctrine may force 
the United States, however reluctantly, in flagrant cases of such wrongdoing or 
impotence, to the exercise of an international police power.’’ Moore’s Digest, sec. 
SOS 

Premier Balfour in a speech at Liverpool, Feb. 1903: ‘‘It would be a great gain to 
civilization if the United States were more actively to interest itself in making ar- 
rangements by which these constantly recurring difficulties between European 
Powers and certain states in South America could be avoided.” Lord Salisbury in 
note already cited: ‘‘The United States have a right, like any other nation, to inter- 
fere in any controversy by which their own interests are affected, and they are the 
judge whether those interests are touched and in what measure they should be sus- 
tained.’”” Moore’s Digest, sec. 966. 
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gle between Hayti and San Domingo. In his instructions to Mr. Walsh, 
the American representative for the purpose, Secretary Webster gave 
as one of the reasons for the endeavor the fact that the French Govern- 
ment had claims against Hayti that could not be satisfied unless peace 
was restored. A desire was shown to prevent circumstances from arising 
under which an American state would be unable to pay its claims.® 

President Buchanan in his message to Congress of 1860 advocated 
intervention by the United States against the Miramon Government in 
Mexico, in order to prevent a European intervention, which, it was 
feared, might endanger Mexican independence. Congress did not follow 
the President’s suggestion, being so absorbed in more engrossing domes- 
tic problems that the interests of the United States abroad did not 
receive much consideration. The intervention of Great Britain, France 
and Spain actually occurred, and as had been feared, soon assumed a 
political form, in the setting up of the Mexican Empire under the protec- 
tion of France.® 

In 1880-81, when Venezuela was threatened with a French interven- 
tion to force payment of overdue claims, Venezuela requested the United 
States to act as receiver of the Venezuelan customs, and the United 
States agreed. It was impossible for the United States to settle the 
question of the priority of the French claims over others, and the project 
was dropped. Conditions became steadily worse until the joint inter- 
vention of 1902. 

The reason that enforcement was not adopted as the consistent policy 
of the government was probably the fact that, with the exception of the 
Mexican cases of 1859-65," in which the United States, by reason of an 
overwhelming military force, was able to maintain the Monroe Policy 
without enforcement, military interventions for the purpose of forcing 
payment of claims were infrequent and unimportant. With the growing 
importance of Latin America, the increasing intercourse between Latin 
America and other nations, and the growing territorial and colonizing 
ambitions of European Powers, however, it soon became important that 


6! Moore’s Digest, sec. 960. 
62 Moore’s Digest, sec. 956. 
68 Moore’s Digest, secs. 967 and 995. 
64 Moore’s Digest, secs. 955 and 956. 
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some measure of enforcement should be carried out. The emergence of 
the United States from her diplomatic isolation and her growing influence 
and importance as a world Power after the Spanish War of 1898 forced 
upon the United States the necessity for formulating a more consistent 
policy of enforcement. 

President Roosevelt actively embarked upon such a policy, and the 
emphasis which he gave to enforcement has led French writers on the 
Monroe Policy to speak of enforcement as the Roosevelt Doctrine. The 
most striking example of enforcement during his administration was the 
Dominican protocol of 1905, in which, by arrangement with the Domin- 
ican Government, the United States undertook to collect and disburse to 
foreign creditors the customs receipts of the republic. In his message to 
Congress at the time President Roosevelt said: ‘‘ This protocol affords a 
practical test of the efficiency of the United States Government in 
maintaining the Monroe Doctrine.’”’® The results have abundantly 
justified the action of the President. The arrangement has added to the 
stability of the Dominican Government, has greatly reduced internal 
disorder, and has put the finances on a firm basis. 

Along with prevention, however, should go the demand for arbitration 
of the difficulties in accord with the Porter Resolution, if they occur in 
spite of the efforts of the United States to prevent them. Whatever the 
defects of arbitration may be, the United States would not be justified in 
allowing intervention by force to occur without insisting that the Porter 
Resolution should be followed.® This is necessary, partly to eliminate 
fraudulent and unjust claims and partly to give time for the intervening 
Power to consider its action more calmly and for the republic involved 
to come to reasonable terms without being forced to do so. Prevention 
and arbitration, therefore, in the light of past history and future prob- 

6° See text of message and other data in Moore’s Digest, sec. 962. The recent 
attitude of the United States toward Haiti is.a case in point. 

* The Porter Resolution adopted by the Hague Conference of 1907 and ratified by 
most of the important Powers reads: ‘‘The Contracting Powers agree not to have 
recourse to armed force for the recovery of contract debts claimed from the govern- 
ment of one country by the government of another country as being due to its na- 
tionals. This undertaking is, however, not applicable when the debtor state refuses 
or neglects to reply to an offer of arbitration, or, after accepting the offer, renders a 
compromis impossible, or after the arbitration, fails to submit to the award.” 
2 H. C. (1907) Art. I. 
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abilities, are the conditions that will make the Monroe Policy square 
with the legal and moral rights of other nations, and in so doing will 
reduce the danger to Latin America and to the United States of any 
attempt to break it down. 

It is impossible to lay down a general rule for the forms that enforce- 
ment should take. Our action in any particular case must be determined 
by our honor and interests in that case alone. It is certain, however, 
that the United States should set about the task in a spirit of fraternity 
and altruism, and that the interference with the governments of Latin 
America shoud be as slight as safety to ourselves and to them may per- 
mit. President Roosevelt’s attitude was clearly expressed in a message 
to Congress when he said: 

We would interfere with them only in the last resort and then only 
if it became evident that inability or unwillingness to do justice at home 
and abroad had violated the rights of the United States or had invited 
foreign aggression to the detriment of the entire body of American na- 
tions. 

It cannot be made too clear that enforcement is absolutely unneces- 
sary in the case of such nations as Argentina, Brazil and Chile, which 
together make up two-thirds of the territory of South America. It is a 
commonplace to assert that these nations have passed out of the un- 
stable, uncertain stage of national beginnings, and with their incom- 
parable material resources and the statesmanlike qualities of their 
leaders, stand on a plane scarcely inferior to our own. Mr. Roosevelt 
recognizes this when he says: 

The great and prosperous civilized commonwealths such as the 
Argentine, Brazil and Chile, in the southern half of South America, have 
advanced so far that they no longer stand in any position of tutelage 
toward the United States. They occupy toward us precisely the posi- 
tion that Canada occupies.® 


Enforcement has been rarely necessary and bids fair to become less so in 
the future in other states of South America south of the Caribbean. 
These states are making steady and definite progress toward political 
stability. 


87 Message of 1904. Moore’s Digest, sec. 968. 
8 Outlook, 105:747. 
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The countries bordering upon the Caribbean Sea and in the West 
Indies, however, present a difficult problem, and, unfortunately, at the 
same time, it is apparent that our immediate interests are more directly 
concerned in the Caribbean region than in the regions farther south. 
It is here that the state of the public debts occasions the most anxious 
concern on our part for their welfare. It is here that it is most frequently 
alleged that foreigners are mistreated and refused effective legal redress. 
It is here that a plausible case for foreign intervention resulting in 


political control could most easily be made.” 


The necessity for a policy 
of enforcement is practically confined to the Caribbean region. 

By carrying out a careful policy of enforcement, then, the United 
States is acting with a clear case in law and ethics in upholding the 
Monroe Policy upon every occasion. The United States assumes a more 
dignified attitude, and maintains her policy on a distinctly higher plane. 
The policy which the United States finds absolutely necessary for her 
peace and safety has become a policy not indeed international law, but 
a policy not repugnant to its principles, as it might be were no means of 
enforcement undertaken. If change is necessary in the enforcement 
of the Monroe Policy, it must be in the direction of more tactful 
or more vigorous methods of procedure. At all events, the Monroe 
Policy, enforcement and all, must be maintained. 

There has been much agitation, particularly since the mediation of 
Argentina, Brazil and Chile in the Mexican difficulty, for a Pan-American 
Policy. Advocates of that policy desire that the republics of South and 
Central America, or at least the A B C Powers, should join with the 
United States on equal terms for the enforcement and maintenance of 


70 


the Monroe Policy.“ Although these proposals are usually nebulous 


and indefinite, within certain well-defined limits such a policy would be 
of distinct advantage. If the United States were to adopt the practice 


* Dr. Hershey, in discussing the rule of non-intervention (p. 154), says that it is 
limited to nations possessing a certain degree of stability and order. ‘‘ Whether such 
states as those of Central America, with all their boasted sovereignty, are capable of 
affording such a degree of order and protection, is, to say the least, very doubtful.”’ 

© This subject is very fully treated in the Annals for July, 1914. Mr. Taft ap- 
proves the general principle. Independent, 76:542. See also the report of the Clark 
University Conference, summarized by President Blakeslee in No. Am. R., 198:779, 
and in the Outlook, 105:740. 
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of inviting the coéperation of Argentina, Brazil and Chile in cases of 
protest and intervention in Latin America, the moral effect would be 
excellent. Such a practice would allay the increasing suspicion and dis- 
trust with which acts of enforcement by the United States alone are re- 
garded in Latin America. By including as enforcing Powers republics of 
kindred race, language and institutions, it would make protest more 
effective and intervention less necessary. It would help to produce a 
spirit of cordial Pan-Americanism that would not only benefit us polit- 
ically but would increase the opportunities for our commerce. It would 
remove from the Monroe Policy any suspicion of territorial aggrandize- 
ment, and cause it to be regarded as what it is, simply a defensive policy 
in the interests both of Latin America and of the United States. The 
Monroe Policy would cease to be unilateral, and would acquire a con- 
tinental importance and sanction. As Ex-Secretary Olney said in a 
recent address: 

That an American concert of purely American states would * * * 
tend to prevent wars between states as well as insurrections and revolu- 
tions within states * * * and that the United States as a leading 
member of the concert might be counted upon as an agency for good 
even more potent than if acting in the invidious réle of sole and supreme 
dictator, seem to be tolerably sure results.7! 

It must be emphasized, however, that the United States must never 
put herself in a position in which she will be unable to declare or enforce 
the Monroe Policy by herself, in case other American Powers should re- 
fuse to act with her in a case in which her interests are involved. Prof. 
Leo 8. Rowe advocates a Pan-American enforcement, ‘provided, that 
in making it Pan-American, we do not relinquish the right to maintain it 
independent of the will of any one of the other Powers of the American 
continent.” 7? 

With this limitation, Pan-American enforcement would be an un- 
qualified blessing, and present circumstances seem to point toward some 
form of it in the not far distant future. Pan-American enforcement will 
be the capstone to the edifice erected by the United States through long 


71 Annals, 64:81. As to precedents for joint action, the United States and Mexico 
intervened jointly in Central America in 1907, and the United States, Argentina and 
Brazil mediated between Peru, Ecuador and Chile in 1911. 

72 Proc. Am. Soc. Int. Law, 1914, p. 131. 


| 


SHOULD THE MONROE POLICY BE MODIFIED OR ABANDONED? 103 


years of patient labor. It will realize the ardent hopes and prophecies 
of Bolivar the Liberator when he said: 


Would to God that some day we may be fortunate enough to establish 
an august congress of representatives of the republics, kingdoms and 
empires of America * * * An assembly of this kind may possibly 
be held at some future time * * * The will of God has not sepa- 
rated these nations without a purpose, by the immensity of two oceans 
from the rest of the world. 

RosBert D. ARMSTRONG. 
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EDITORIAL COMMENT 


THE RIGHT OF PRIZE AND NEUTRAL ATTITUDE TOWARD ADMISSION 
OF PRIZES 


The presence in American jurisdiction of the Appam, an English vessel 
captured by a German cruiser, suggests some remarks upon the right to 
make prize, the method of determining the title thereto, and the practice 
of nations in allowing or prohibiting prizes, accompanied or unaccom- 
panied by the capturing vessel, to enter and to remain in neutral ports. 

In the first place, public armed vessels of the enemy upon the high 
seas are subject to capture, and title passes from government to govern- 
ment without the need of a decision of a prize court, unless the individual 
captors are by the law of their country entitled to a share in the spoils, 
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valled “prize money,” in which case, the decision of a prize court is 
necessary to apportion the shares due to the captors. 

In the next place, private property of the enemy upon the high seas 
is by the laws of war subject to capture, although there has been for 
more than a century past a determined effort made on the part of the 
United States to secure the immunity from capture of unoffending pri- 
vate property of the enemy upon the high seas. As, therefore, accord- 
ing to the practice of nations it is legal to capture private property of 
the enemy upon the high seas, it would seem that capture vests title in 
the captor and that judicial proceedings in such a case are only insti- 
tuted by the government of the captor in order to determine whether 
the circumstances of the case justify capture, and if there be municipal 
statute or practice granting the individual captors a share of the prize 
money, to apportion the shares to which each person taking part in the 
capture is entitled. 

An exception to the right of capturing enemy private property exists 
in the case of ships engaged on a scientific mission, employed for philan- 
thropic and merciful purposes, as in the case of the Red Cross, and ships 
engaged in inshore fishing. 

The presence of neutral interests in ships belonging to or sailing under 
the flag of the enemy, or the presence of neutral cargo upon enemy 
ships, which cargo is by the Declaration of Paris exempt from capture, 
renders it highly desirable that the validity of the capture of enemy 
merchant vessels be determined by a prize court, and in the interest of 
neutrals, rather than of belligerents, this has become the settled practice 
of nations. 

Finally, a neutral ship may be engaged in what is called unneutral 
service; or it may be an ordinary merchant vessel carrying contraband. 
In certain cases of this kind, the vessel may be seized, passed upon by a 
prize court, and condemned. In this last case, however, the neutral 
clearly has a right to have the regularity of the capture passed upon in 
a judicial decision, because if force be a measure of title between bellig- 
erents, law determines the relations of belligerent and neutral. 

A quotation from Hall’s International Law will make this subject 
clear. Thus Mr. Hall says: 

As the property in an enemy’s vessel and cargo is vested in the state to which the 
captor belongs so soon as an effectual seizure has been made, they may in strictness 
be disposed of by him as the agent of his state in whatever manner he chooses. So 
long as they were clearly the property of the enemy at the time of capture, it is im- 
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material from the point of view of international law whether the captor sends them 
home for sale, or destroys them, or releases them upon ransom. But as the property 
of belligerents is often much mixed up with that of neutrals, it is the universal prac- 
tice for the former to guard the interests of the latter, by requiring captors as a general 
rule to bring their prizes into port for adjudication by a tribunal competent to decide 
whether the captured vessel and its cargo are in fact wholly, or only in part, the 
property of the enemy. And though the right of a belligerent to the free disposal of 
enemy property taken by him is in no way touched by the existence of the practice, 
it is not usual to permit captors to destroy or ransom prizes, however undoubted 
may be their ownership, except when their retention is difficult or inconvenient. ! 


It has been thought advisable to quote these passages from Hall’s 
treatise as the statements on these questions are confusing, and as state- 
ments of a conflicting nature are to be found in the reports. 

Perhaps the clearest statement on the question of passing title is to 
be found in Commodore Stewart’s Case (1 Ct. Claims, 113), decided by 
the Court of Claims in 1864, in which the court was very desirous to 
hold that title to the Levant passed to the individual captors upon its 
capture by the frigate Constitution, then under the command of Captain 
Stewart. Captain Stewart on the 20th day of February, 1815, sighted, 
chased, and captured the Cyane and Levant, two British men-of-war. 
Followed by a superior British squadron, he sought to carry his prizes 
to the United States, but the Levant, unable to keep up with the Con- 
stitution, took refuge in Portuguese waters, where, notwithstanding 
Portugal was neutral, the Levant was captured by the British squadron 
without an attempt on the part of Portugal to hinder such an unlawful 
act, or even a remonstrance, The loss of the prize rankled in the breast 
of Captain Stewart, and, insisting that the failure of the United States 
to secure satisfaction against Portugal for permitting this violation of 
its neutrality by virtue whereof Stewart lost the prize, he brought suit 
in the Court of Claims against the United States in order to recover 
damages for the failure of the United States to prosecute and to enforce 
its right against Portugal. In considering the effect of capture upon 
title to the captured vessel, Chief Justice Casey, speaking for the court, 
said: 

Attention for a moment to the foundation and origin of the right of the individual 
to the captured property will assist us in the solution of this question. That right 


is acquired not in virtue of the seizure of it as enemies’ property, but by grant of the 
sovereign whose commission the captor bears. Judge Story says: “It is now clear 


1 Hall, 6th ed., pp. 451-2. 
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that all captures in war inure to the sovereign, and can become private property 
only by his grant.”’ (The Emulous, 1 Gall., 569; 11 East., 619.) 

The right to all captures from the earliest times has vested primarily in the sov- 
ereign, and no individual can have any interest in a prize, whether made by a public 
or private armed vessel, except that which he received from the bounty of the State. 
(Law of Maritime Warfare, p. 374; Valin, Com. II, 235; Bynk., cap. 17; Sir L. Jen- 
kins’s Work, p. 714.) An interest in a prize can only be derived from the government. 
(Phillips on Insurance, 182, § 320; The Joseph, 1 Gall., 558; 11 East., 428.) It is even 
denied that the individual captors, prior to condemnation, have an insurable interest 
in the captured property. (Routh v. Thompson, 11 East., 432; Devause v. Steele, 
6 Bingh. N. C., 370; Lucena v. Crawford, 3 B. & P., 75; 5 ibid., 323; Crawford »v. 
Hunter, 8 T. Rep., 13.) 

The principle applicable to this case to be extracted from the authorities cited is, 
that by the capture of this ship the property to it vested in the United States, and 
whatever right to or title in it the claimants acquired must be derived from their sov- 


ereign authority.* 


Chief Justice Casey then went on to quote a portion of the opinion 
of Sir William Scott in the case of The Elsebe (5 C. Rob. 173), holding 
that capture vests property in the crown and that individual captors 
only obtain an interest by a local municipal statute or practice, and are 
vested with that interest by the decision of a prize court. The Chief 


Justice then said: 


If these principles are sound, and we think they are sustained by the strongest 
reasons and the highest authorities, it must follow that this suit cannot be main- 
tained by this claimant, for want of title to and interest in the subject-matter in 


respect of which the claim is made. 

By the seizure of the ships they acquired a right to carry them into a port of this 
country for adjudication. It is the condemnation under the act which gives the in- 
terest, and not the seizure. The capture vests it in the United States—the condemn- 


ation in the captors. 


Next, as to the attitude of neutral nations concerning the admission 
of enemy prizes to their ports. The capture of an enemy merchant ship 
by a belligerent man-of-war or privateer vests possession in the govern- 
ment of the captor because such vessels are authorized by their commis- 
sions to make captures. The prize is therefore public property in the 
possession of the capturing vessel, and if the man-of-war or privateer 
should enter a neutral port with its prize, it would be treated, if permitted 
to enter, as public property, and as such exempt from local jurisdiction, 
if admitted without condition, and as long as it was permitted to remain 


2 Stewart v. United States, 1 Ct. Claims Reps., 118. 
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and by so remaining to enjoy the hospitality of the port. The presence, 
however, of belligerent vessels is a menace to a neutral port, and inter- 
national practice limits their stay and conduct during such stay. The 
presence of a public vessel with a prize does not lessen but rather in- 
creases the inconvenience. The presence of a privateer with a prize 
was still more objectionable because the officers of privateers were not 
subject to military discipline and control; and their misconduct was so 
great and dishonorable that privateering was abolished by the Declara- 
tion of Paris of 1856. 

But there is an objection to the presence of a prize in a neutral port 
accompanied or unaccompanied by a vessel of war or a privateer. There 
is a danger that a capturing vessel sent into port with a prize crew may 
not be able to maintain order, and there is a tendency to have the prize 
unduly prolong its stay, and even have prize proceedings begun in the 
home country to condemn the prize and pass title to the captors while the 
captured vessel lies in a neutral port. This is very much like making a 
neutral port the basis of hostile operations, and in any event neutrals 
should not allow their ports to be a depository for the spoils of war. 
There has therefore been for generations a strong tendency to exclude 
prizes from neutral ports, even when accompanied by belligerent vessels 
of war or privateers. Thus, as far back as 1650, France issued the follow- 
ing declaration: 

And in order to obviate frauds perpetrated for the purpose of concealing illegal 
prizes and piracies which ruin commerce, we forbid all governors of towns, places 
and castles under our sway to allow any captains of vessels bearing a foreign com- 
mission who have made prizes to remain in their ports and roadsteads more than 
twenty-four hours, unless they have been forced to put into port and remain there 
by stress of weather; and, further, on condition that they do not sell or leave there 
any of the goods taken by them, in any way or manner whatsoever.® 


An ordinance of 1681 followed, which has been pretty generally followed 
and which is said to be the origin of the twenty-four hour rule applied 
to the stay of public belligerent vessels in neutral ports. The text of 
this ordinance is as follows: 

No vessels taken by captains bearing a foreign commission may remain more than 


twenty-four hours in our ports and harbors, unless they are kept there by stormy 
weather, or unless the prize is taken from our enemies.‘ 


’ Ortolan, Régles internationales et diplomatie de la mer, V. 2, p. 304, note 


‘ Pistoye & Duverdy, Traité des prises maritimes, Paris, 1855, \ 


2, p. 449 
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By the time of the Crimean War, the practice to exclude prizes was 
becoming very general, subject to exceptions of a humanitarian na- 
ture, as appears from the following passage, quoted from Pistoye and 
Duverdy’s Traité des prises maritimes (1855), Volume 2, page 452: 


On the occasion of the present war, the neutral powers with the exception of one, 
Austria, went further than the French ordinance. In effect, according to the terms 
of Article 14, every belligerent cruiser may at any time, and whatever may be the 
condition of the sea, bring prizes into French ports, on condition, however, of not 
remaining there more than twenty-four hours. Now, most of the neutral powers 
have declared this year that they will not admit belligerent privateers in their ports 
except in case of absolute necessity; whence it follows that privateers may not bring 
their prizes into the ports of these powers, even if they remain only twenty-four 
hours (see ordinance of the Senate of Hamburg, April 26, 1854; idem, Lubeck, Art. 
3; idem, Bremen, April 28-29, 1854, Art. 2; ordinance of the Government of Olden- 
burg, April 20, 1854, in fine; declaration of the King of Sweden, April 8, Art. 9; dec- 
laration of the King of Denmark, April 20, Art. 4; ordinance of the Duke of Mecklen- 
berg, April 26, Art. 1; law of May 5, 1854, of Hanover, Art. 2; decree of the King of 
Two Sicilies of May 17; ordinance of the Grand Duke of Tuscany, June 3, Art. 2; 
notice of the Belgian Government, April 25, 1854; decision of the King of the Sand- 
wich Islands, July 17, 1854). As for the Emperor of Austria, he has declared, in his 
ordinance of May 23, 1854, that prizes made by belligerents would not be admitted 
to the ports of the empire, except the port of Trieste. Article 7 allows the unloading 
of foreign prizes in this port and even their sale. 


It will be of interest briefly to state the attitude of European nations 
toward the admission of prizes during the Civil War, the last great mari- 
time war to which the United States was a party. 

Great Britain announced on June 1, 1861, that it intended to forbid 
‘the armed ships, and also the privateers, of both parties, from carrying 
prizes made by them into the ports, harbours, roadsteads, or waters of 
the United Kingdom, or of any of Her Majesty’s Colonies or possessions 
abroad.”’® Later, on June 2, 1864, the following additional instructions 


were issued: 


1. If any prize captured by a ship of war of either of the belligerent Powers shall 
be brought by the captors within Her Majesty’s jurisdiction, notice shall be given 
by the governor to the captors immediately to depart and remove such prize. 

2. A vessel which shall have been actually and bond fide converted into, and used 
as, a public vessel of war, shall not be deemed to be a prize within the meaning of 
these rules. 

3. If any prize shall be brought within Her Majesty’s jurisdiction, through mere 


*> Bernard, A Historical Account of the Neutratvity of Great Britain during the 
American Civil War (1870), pp. 136-137. 
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stress of weather, or other extreme and unavoidable necessity, the governor may 
allow for her removal such time as he may consider to be necessary. 

4. If any prize shall not be removed at the time prescribed to the captors by the 
governor, the governor may detain such prize until Her Majesty’s pleasure shall be 
made known. 

5. If any prize shall have been captured by any violation of the territory or ter- 
ritorial waters of Her Majesty, the governor may detain such prize until Her Maj- 
esty’s pleasure shall be made known.® 


FRANCE 
Declaration of Emperor Napoleon III, of June 10, 1861. 
I I 


1. No vessel of war or privateer of either of the belligerents will be permitted to 
bring prizes into our ports or roadsteads and to remain there more than twenty-four 
hours, except in case they have been forced to put into port. 

2. No captured articles can be sold in our said ports or roadsteads.’ 


BELGIUM 


Belgium has given its adhesion to the principles laid down in the Declaration of 
the Congress of Paris of April 6, 1856. This adhesion was published, together with 
the said Declaration (6th June, 1856) in the Belgian Moniteur of June 8, 1856. 

The commercial public is notified that instructions on this subject have been given 
to thejudicial, maritime, and military authorities, warning them that privateers, under 
whatever flag or commission, or letters of marque, are not to be allowed to enter our 
ports except in case of imminent perils of the sea. The aforesaid authorities are 
charged, consequently, to keep a strict watch upon all such privateers and their 
prizes, and to compel them to put to sea again as soon as practicable.* 


NETHERLANDS 


In obedience to the King’s orders, the Ministers for Foreign Affairs, of Justice, 
and of the Marine, present to the knowledge of all whom it may concern, that to 
guard against probable difficulties during the doubtful complications in the United 
States of North America, no privateers under any flag, or provided with any com- 
mission or letters of marque, or their prizes, shall be admitted into our havens or 
seaports, unless in case of distress, and that requisite orders be issued that under any 
circumstances such privateers and their prizes be required to go again to sea as speed- 
ily as possible.’ 

SPAIN 

Article 3. It is forbidden to vessels of war or privateers with their prizes, to enter 

or to remain for more than 24 hours in the ports of the monarchy, except in case of 


6 Bernard, A Historical Account of the Neutrality of Great Britain during the 
American Civil War (1870), pp. 140-141. 

7 [bid., p. 144. 

8 Tbid., p. 145. 

Tbid., p. 146. 
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stress of weather. Whenever this last shall occur, the authorities will keep watch 
over the vessel, and oblige her to go out to sea as soon as possible without permitting 
her to take any stores except those strictly necessary for the moment, but in no case 
arms nor supplies for war. 

Article 4. Articles proceeding from prizes shall not be sold in the ports of the 
monarchy.” 

PORTUGAL 

Article 1. In all the ports and waters of this kingdom, as well on the continent 
and in the adjacent islands as in the ultramarine provinces, Portuguese subjects and 
foreigners are prohibited from fitting out vessels destined for privateering. 

Article 2. In the same ports and waters referred to in the preceding article is, in 
like manner, prohibited the entrance of privateers and of the prizes made by priva- 
teers, or by armed vessels. 

The cases of overruling necessity (force majeure), in which, according to the law of 
nations, hospitality is indispensable, are excepted from this regulation, without 
permission, however, being allowed, in any manner, for the sale of any objects pro- 
ceeding from prizes.!! 


From the actions of European nations in the Crimean War and in the 
Civil War, it seems to be clear that the attitude of neutral nations is 
against the admission of prizes, except for humanitarian reasons. Fur- 
ther proof is furnished by Convention No. 13 of the Second Hague Peace 
Conference of 1907 concerning the rights and duties of neutral Powers 
in naval war. The subject of the admission of prizes is stated and regu- 
lated in the following three articles: 


A prize may only be brought into a neutral port on account of unseaworthiness, 
stress of weather, or want of fuel or provisions. 

It must leave as soon as the circumstances which justified its entry are at an end. 
If it does not, the neutral Power must order it to leave at once; should it fail to obey, 
the neutral Power must employ the means at its disposal to release it with its officers 
and crew and to intern the prize crew. (Article 21.) 

A neutral Power must, similarly, release a prize brought into one of its ports under 
circumstances other than those referred to in Article 21. (Article 22.) 

A neutral Power may allow prizes to enter its ports and roadsteads, whether under 
convoy or not, when they are brought there to be sequestrated pending the decision 
of a prize court. It may have the prize taken to another of its ports. 

If the prize is convoyed by a war-ship, the prize crew may go on board the convoy- 
ing ship. 

If the prize is not under convoy, the prize crew are left at liberty. (Article 23.) 


This convention is not cited as binding, because by Article 28 thereof, 
“its provisions do not apply except between contracting Powers, and 
10 Bernard, A Historical Account of the Neutrality of Great Britain during the 


American Civil War (1870), p. 147. 
11 Tbhid., p. 148. 
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then only if all the belligerents are parties to the convention.” Inas- 
much, however, as neutrals are admitted to have the right to exclude 
prizes, or to admit them on conditions, it is evident that any neutral 
ean enforce Articles 21, 22, and 23 if it should so desire, irrespective of 
the question whether the convention is or is not legally binding. It 
should be said, as explaining the attitude of the United States in this 
matter, that in adhering to the convention, the United States specifically 
excluded Article 23. JAMES BRowN Scott. 


DAYS OF GRACE FOR MERCHANT VESSELS OF THE ENEMY 


A degree of consideration for merchant vessels of one belligerent 
within the ports of the other belligerent has often been shown since the 
seventeenth century. Such consideration was particularly common 
after the middle of the nineteenth century, though no clear principle 
could be said to be established. The practice of granting days of grace 
showed wide differences in the period granted, varying from six weeks 
to a few hours. At the Conference at The Hague in 1907 the delegates 
of the United States took the position that days of grace for departure 
of merchant vessels of one belligerent in the port of the other belligerent 
at the outbreak of war should be regarded as obligatory. The British 
delegation were opposed to making the grant of a period for departure 
obligatory, though supporting the idea that it would be desirable as a 
favor. The result of the consideration at The Hague in 1907 was the 
formulation of a convention less stringent in its provisions than recog- 
nized by the United States delegation as then legally binding under 
international practice. 

The objection brought forward against an obligatory period was that 
a fixed number of days would be undesirable, as the period should be 
determined in each case as it arose. This objection seemed sound, but 
in no way insurmountable. The Convention of 1907 relative to the 
Status of Enemy Merchant Vessels announces in the preamble that the 
states of the world are anxious in negotiating the convention ‘‘to insure 
the security of international commerce against the surprises of war” 
and to protect commercial operations “in process of being carried out 
before the outbreak of hostilities.” As commercial relations involve 
mutual exchange, the difficulty which many felt lest one state should 
gain an advantage over another at the outbreak of war would seem to 
be met by the insertion of a reciprocal obligation to grant days of grace 
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accompanied by the proviso that one belligerent should be obliged to 
grant no longer period than that granted by his opponent. Such a plan 
is both reasonable and practicable. 

It is reasonable that one belligerent should not be under obligation to 
accord to his opponent more favorable treatment than that accorded 
to him by his opponent. It is practicable because the belligerent grant- 
ing a given period to his opponent may under the reciprocity principle 
shorten the period to that accorded by his opponent. 

Further to support this position may be adduced the practice of the 
present war in Europe. The German declaration of war against France 
of August 3, 1914, contained a provision for reciprocity in regard to 
treatment of merchant vessels, which France immediately met. The 
British Orders in Council of August 4, 1914, contained a similar plan 
for German vessels, but this was not carried into effect rather because of 
misunderstanding of telegrams, than because of lack of willingness on 
the part of Great Britain and Germany. The principle of days of grace 
was adopted as regards Austria-Hungary when Great Britain was in- 
formed that Austria-Hungary would treat British ships in a manner “ not 
less favorable”? than that proposed by Great Britain for Austro-Hun- 
garian vessels. France likewise accorded reciprocal treatment to Austro- 
Hungarian merchant vessels. 

It would seem proper that the United States should continue to sup- 
port as reasonable and practicable a plan to which in actual test of war 
the great states have resorted, and that the principle of reciprocity in 
the grant of days of grace for innocent merchant vessels of one belligerent 
in the ports of the other at the outbreak of war should prevail. 

GEORGE GRAFTON WILSON. 


ARMED MERCHANT SHIPS 


The question has been much discussed whether merchant ships of the 
enemy carrying arms for defensive purposes are to be considered as los- 
ing their mercantile character by this fact and are to be denied the priv- 
ileges accorded by international law to enemy merchant vessels. The 
question has also been discussed since the outbreak of the great war 
whether the Declaration of Paris of 1856 forbidding privateering should 
in spirit, if not in the letter, prevent enemy merchant vessels from carry- 
ing arms, even for defensive purposes. The question has also arisen and 
has been the subject of diplomatic negotiations, with resultant tension, 
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whether neutrals can properly ship their goods upon such armed mer- 
chant vessels without properly subjecting them to the fate of the vessel 
carrying them; and, finally, whether neutral persons traveling upon such 
vessels are to be held as voluntarily subjecting themselves to the risk 
incurred by such vessels and, by assuming the risk, depriving them- 
selves of the claim to protection of their governments, or, indeed, whether 
their governments have the right under such circumstances to protect 
their subjects or citizens in the premises. 

It will clear the field of discussion, at least so far as the United States 
is concerned, to state that this government is not a party to the Declara- 
tion of Paris, that it is therefore not bound by its provisions, and that 
the United States is free to recognize the right to indulge in privateer- 
ing should it desire to do so. 

In the next place, it should be said, at least according to the practice 
of the United States, that an American citizen can not renounce the 
right of the government to protect him in an appropriate case, of which 
the government is the judge, because a citizen of the United States as 
such does not represent the United States, and a renunciation of a right 
can only be made by an official agent of the government acting within the 
scope of his agency. A familiar illustration from municipal law will make 
this distinction clear: A person injured by a tort may, if he choose, 
waive the civil injury; but if the tort be at one and the same time a crime, 
the injured person can not waive this, because he is not the agent of the 
public, and the appropriate agent of the public must determine whether 
or not prosecution shall take place. 

With these two questions out of the way, the others may be taken up 
and considered. 

It may be admitted that it is difficult to determine whether a gun is 
carried for a defensive or for an offensive purpose, but the circumstances 
of the individual case may be appealed to, as the armament required 
for one purpose differs from that necessary for the other. The view has 
been expressed that the duty of a merchant ship is not to resist if 
attacked, and that by defending itself it loses the character of a merchant 
ship and becomes a privateer, in the sense that it carries on hostile opera- 
tions without becoming a public vessel: and as privateering is forbidden 
by the Declaration of Paris, which binds the contracting parties, the 
vessel in question has no legitimate standing in international law. It is 
not a private vessel converted to a public purpose, commissioned by the 
government and manned by officers of the navy; and, on the other 
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hand, it is not amerchant vessel plying its peaceful calling without taking 
part in hostilities. On September 19, 1914, the Department of State is- 
sued a circular which recognized that, ‘‘A merchant vessel of belligerent 
nationality may carry an armament and ammunition for the sole pur- 
pose of defense without acquiring the character of a ship of war,’’ and 
prescribed certain rules for determining the offensive or defensive char- 
acter of the armament in each case.! 

The Department of State has the authority of Chief Justice Marshall 
in the case of The Nereide (9 Cranch, p. 388), decided by the Supreme 
Court of the United States in 1815, to the effect that a neutral may law- 
fully employ an armed belligerent vessel to transport his goods, and such 
goods do not lose their neutral character, by the armament, nor by the 
resistance made by such vessel, provided the neutral do not aid in such 
armament or resistance. The same question arose later and the judg- 
ment of the court in the case of The Nereide was affirmed in the case of 
The Atalanta (3 Wheaton, p. 409), decided in 1818. 

It should be said that Mr. Justice Story delivered a vigorous dissent- 
ing opinion in the case of The Nereide, but, apparently regarding the 
question as settled by the holding in that case, he did not dissent in the 
case of The Atalanta. 

It should also be said that, while there do not appear to be many 
adjudged cases, the practice of Great Britain, as stated by Sir William 
Scott in the case of The Fanny (1 Dodson, p. 443), decided in 1814, is 
opposed to The Nereide and accords with the dissenting opinion of Jus- 
tice Story in that case. The distinction between The Nereide and The 
Fanny, and the questions involved in these decisions is thus pointed out 
by Chancellor Kent, in his Commentaries: 


In the case of The Nereide, the Supreme Court of the United States carried the 
principle of immunity of neutral property on board an enemy’s vessel to the extent 
of allowing it to be laden on board an armed belligerent cruiser; and it was held that 
the goods did not lose their neutral character, not even in consequence of resistance 
made by the armed vessel, provided the neutral did not aid in such armament or 
resistance, notwithstanding he had chartered the whole vessel, and was on board at 
the time of the resistance. The act of arming was the act of the belligerent party, 
and the neutral goods did not contribute to the armament, further than the freight, 
which would be paid if the vessel was unarmed, and neither the goods nor the neutral 
owner were chargeable for the hostile acts of the belligerent vessel, if the neutral 
took no part in the resistance. A contemporary decision of an opposite character, 


' The text of the circular is printed in the Special Supplement to the JourNat for 
July, 1915, p. 234. 
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on the same point, was made by the English High Court of Admiralty in the case of 
the Fanny; and it was there observed that a neutral subject was at liberty to put his 
goods on board the merchant vessel of a belligerent; but if he placed them on board 
an armed belligerent ship, he showed an intention to resist visitation and search, by 
means of the association, and, so far as he does this, he was presumed to adhere to the 
enemy, and to withdraw himself from his protection of neutrality. If a neutral 
chooses to take the protection of a hostile force, instead of his own neutral character, 
he must take (it was observed) the inconvenience with the convenience, and his prop- 
erty would, upon just and sound principles, be liable to condemnation along with 
the belligerent vessel. 

The question decided in the case of the Nereide is a very important one in prize law, 
and of infinite importance in its practical results; and it is to be regretted that the 
decisions of two courts of the highest character, on such a point, should have been in 
direct contradiction to each other. The same point afterwards arose, and was again 
argued, and the former decision repeated in the case of the Atalanta. It was observed, 
in this latter case, that the rule with us was correct in principle, and the most liberal 
and honorable to the jurisprudence of this country. The question may, therefore, 
be considered here as at rest, and as having received the most authoritative decision 
that can be rendered by any judicial tribunal on this side of the Atlantic. (12th ed., 
Vol. 1, pp. 132-3.) 


As far as the United States is concerned, the Nereide is the measured 
judgment of the Supreme Court, not overruled or departed from, but 
solemnly affirmed on a reconsideration of the question involved. The 
law seems to be clear, as far as the Supreme Court of the United States 


can make or expound the law. 
JAMES Brown Scorr. 


THE CONSEQUENCES OF THE SEVERANCE OF DIPLOMATIC RELATIONS 


There seems to be some confusion in the public mind as to the conse- 
quences of a break in the diplomatic relations between two states. 

When a certain diplomatic agent is unacceptable for a personal reason, 
his recall may be asked or he may even be sent out of a country, but the 
presumption is that a successor will be appointed. Suppose this not to 
take place, it is still no proof of strained relations, because the individual 
and not the state sending him is at fault. 

It is quite otherwise when state A commits an unfriendly act which 
state B desires to resent. Their diplomatic relations may cease, e. g., 
through B’s recall of its agent to A, not because the agent conducting 
them is persona non grata, but because governmental intercourse im- 
plies an amicable understanding which no longer exists. The recall of 
a minister is a mark of displeasure aimed at the state. But even so, 
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and even if reciprocated, it is not the beginning of hostilities necessarily, 
not even the equivalent of a non-intercourse act or reprisals. Treaties 
between A and B are operative, commerce is unchecked, communica- 
tion other than diplomatic unhindered. There is a background of what 
is conveniently called “strained relations,’ which may doubtless grow 
into hostilities but which equally well may melt away in the warmth of 
returning good-will or be allayed by reparation. The stoppage of direct 
diplomatic intercourse may last for a considerable time with no hostile 
sequel, as in the case of Great Britain and Venezuela with their boundary 
dispute, for ten years. 

So likewise Italy recalled her minister at Washington in 1891 to mark 
her displeasure at the slowness of redress for the New Orleans lynch- 
ing. And, breaking relations at its own end, France refused to receive 
Pinckney in 1796, to show its resentment at Jay’s Treaty. Similar pres- 
sure was put by the United States upon France in 1834 to enforce the 
Spoliation Claims, and upon Mexico in 1858 to prevent discrimination 
against our citizens. None of these instances resulted in actual war. 

T. S. Woo.sey. 


THE SEIZURE OF ENEMY SUBJECTS UPON NEUTRAL VESSELS UPON 
THE HIGH SEAS 


In the Journal Officiel of the French Republic for November 3, 1914, 
there appears the following brief but very important paragraph: 

By reason of measures taken by the German military authorities in Belgium, and 
especially in France, regarding persons susceptible of being called to the colors, and 
whom the said authorities have taken as prisoners of war or have held for further 
action, the Government of the Republic has given instructions that all enemy sub- 
jects of the same category as the above and found on board neutral vessels shall be 
made prisoners of war. 


There are several points of view from which this paragraph of a single 
sentence should be considered. In the first place, German subjects sus- 
ceptible of military duty are not to be taken from German control, 
which would be proper enough to do if the French Republic were able 
to capture them and to remove them from German jurisdiction; the 
German subjects belonging to this category are those found, not in Ger- 
man territory or in territory subject to German control, nor upon Ger- 
man vessels upon the high seas, from which they could properly be 
taken, but upon neutral vessels, and such persons are to be made 


prisoners of war. That is to say, the French authorities are to visit 
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and search neutral vessels upon the high seas, not neutral vessels which 
have subjected themselves to French jurisdiction by entering a French 
port, and the German subjects not actually incorporated in the army, 
but capable of being so incorporated, are to be removed from the neu- 
tral vessels upon the high seas and made prisoners of war. 

Now, the reason for this is, not that neutrals have committed any 
crime for which they are to be punished, but the reason, or pretext, is 
that German authorities in Belgium and in France have made prisoners 
of war, or have otherwise held French citizens and Belgian subjects fit 
for military service. This action of the German authorities is regarded 
as wrong, and neutral vessels carrying German subjects of the class 
specified are to suffer for alleged misconduct of German authorities in 
Belgium and in France. 

Retaliation is at best an ugly word, and leads easily to reprehensible 
acts which people regret and would rather have undone when it is too 
late. But retaliation upon the enemy which affects only, or principally, 
neutrals who have committed no wrong is indefensible, and the nation 
doing so makes the justification of its course very difficult and alienates 
the sympathy of the neutrals of which the belligerents of to-day stand 


so sorely in need. 
JAMES Brown Scort. 


SOME POPULAR MISCONCEPTIONS OF NEUTRALITY 


There seems to be considerable popular misconception of the rights 
and obligations involved in a proper idea of neutrality. 

In the first place, it should be observed that the popular idea of 
neutrality seems to differ widely from its juristic conception or con- 
tent. In the eyes of the international jurist neutrality is a status 
or condition, and consists in the observance of the law of neutrality. 
This law consists of certain fairly well-defined rules and regulations 
which are, historically speaking, for the most part the results of pre- 
cedents and of a series of compromises between the opposing interests 
of neutrals and belligerents. 

Neutrality has been well defined as “‘the condition of those states 
which in time of war take no part in the contest, but continue pacific 
intercourse with the belligerents.”” States choosing a neutral status dur- 
ing war enjoy certain legal rights, such as the inviolability from bellig- 
erent activities of their own territory and the free use of the high seas, 
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the common highway of nations. This latter right is, however, subject 
to the exercise of the belligerent rights of visit and search and, under 
certain circumstances, of capture or even of destruction of neutral 
vessels and cargoes. 

The rules of neutral obligation prescribe total abstention from cer- 
tain acts (such as the sale of warships or the fitting and sending out of 
military expeditions); the observance of a formal impartiality in cases 
where indirect aid is permissible (as in that of the sale of munitions and 
war supplies); and the toleration by neutrals of the exercise of certain 
belligerent rights (such as those of visit, search, and capture). 

The popular idea of neutrality seems to be much broader and far 
more comprehensive than the legal conception thereof. The popular 
idea seems to imply an attitude of assumed indifference or impartiality, 
of isolation or aloofness, involving a total abstention from acts which 
might possibly be of material assistance to either side. Or, if such in- 
direct aid be permitted, this conception of neutral obligations would 
require that the impossible attempt be made of holding even the balance 
of indirect assistance between the opposing belligerents. Some would 
even go so far as to demand a sort of spiritual, moral, or intellectual 
neutrality involving (as such an attitude would) a suspension of judg- 
ment, a suppression of emotional life, and a negation in practice of our 
fundamental conceptions of justice and righteousness. 

It is not always remembered that the status or condition of neutrality 
is not itself a legal duty. No state is under legal or moral obligation to 
be or remain neutral. Whether, for example, the United States shall 
continue to act the part of a neutral or belligerent in this war is a ques- 
tion of national policy which, like any other political question, should 
be decided from the standpoint of what we deem to be our own essential 
and permanent interests coupled with those of humanity at large. 

It is of particular interest to note that the idea of juristic neutrality 
is comparatively recent. The theory of neutral rights and obligations 
was first formulated by the great publicists of the eighteenth century like 
Bynkersheek, Hiibner, and Vattel; but was first put into real practice 
by the United States during Washington’s administration. The so- 
called “founder” or “father” of international law, Grotius, was not 
an advocate of neutrality. In a single passage—almost his sole ref- 
erence to the subject—he thus summarizes his position: 

It is the duty of neutrals to do nothing which may strengthen the side which has 
the worse cause, or which may impede the motions of him who is carrying on a just 
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war; and in a doubtful case, to act alike to both sides, in permitting transit, in supply- 
ing provisions, in not helping persons besieged. ! 


So recent and great an authority as Westlake practically indorses 
this view. He says: 


The general duty of every member of society is to promote justice within it, and 
peace only on the footing of justice, such being the peace which alone is of much 
value or likely to be durable. Thus in a state the man would be a bad citizen who 
allowed a crime to be committed before his eyes without doing his best to prevent 
it, or who refused to assist the magistrates in punishing crime; and in the society of 
states the action of all the members in upholding its laws is the more required since an 
organized government is wanting. . .. We may sum up by saying that neutrality 
is not morally justifiable unless intervention in the war is unlikely to promote jus- 
tice, or could do so only at a ruinous cost to the neutral.’ 


Most publicists agree that the conception of “benevolent” neutral- 
ity is foreign to international law. This is entirely true from a purely 
juristic standpoint, for a state which was “‘benevolently’’ neutral in 
the observance of its neutral duties toward a belligerent would not be 
observing a real neutrality. 

Yet benevolent neutrality may be an actual political fact. The neutral- 
ity of Germany toward Russia was confessedly ‘‘friendly’’ during the 
Russo-Japanese War.* The German Government failed to prevent 
(if, it did not, indeed, encourage) the sale to Russia of a number of 
transatlantic steamers belonging potentially to its auxiliary navy, and 
it appears to have permitted the exportation overland of torpedo 
boats to Russian territory. 

As stated above, a state desiring to remain neutral is certainly bound 
to discharge its neutral obligations. But it is not legally bound to in- 
sist upon the observance of its neutral rights except in so far as these 
involve a performance of neutral duties. There is here a large sphere 
within which neutral statesmen may act at their discretion and be 

' Jure Belli ac Pacis, lib. 111, cap. 17. 

? Int. Law, II, pp. 160-61. Westlake cites with apparent approval the views of 
Lorimer as set forth in his Institute of the Law of Nations, II, Bk. IV, ch. 19. Lori- 
mer considers neutrality or non-participation in belligerency justifiable only in the 
following cases: 

(1) involuntary ignorance of the merits of the quarrel; and (2) impotence or phys- 
cal inability to participate in the war. 

* Von Biilow, Imperial Germany, p. 81. Von Biilow claims that without “failing 
in strictly proper neutrality,” the neutrality of Germany with respect to Russia was 
“even a shade more kindly than that of France.” 
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properly influenced by motives of national policy or considerations of 
humanity or justice. 

Thus, in this war we could not permit our territory to be used as a 
base of direct political or military activity in the interest of any bellig- 
erent, for that would involve a breach of neutral obligation as well as 
a violation of sovereign rights. Nor would motives of national honor 
and self-respect allow us to permit the massacre of those of our nationals 
who are non-combatants while on board common carriers on the high 
seas or to accept a mere money indemnity as compensation for the loss 
of our murdered dead. 

But when we come to consider the questions involved in Great Brit- 
ain’s straining of the law of contraband, blockade, and continuous 
voyage, the case stands far otherwise. Mere property rights on how- 
ever large a scale are here involved, and the case is not complicated by 
considerations of national honor or a violation of sovereign rights. 

Questions relating to our rights as traders or property owners should 
be decided primarily from the standpoint of the national interest. 
In their decision we must, however, consider not merely the temporary 
or even the material interests involved, but problems of present and 
future policy. Of these the main problem relates to our future rela- 
tions with that Power, which it is almost certain will remain the ‘‘ Mis- 
tress of the Seas’’ for many years to come and with whom we have en- 
joyed close cultural and social relations for several centuries. 

Amos 8. HERSHEY. 


THE AMERICAN INSTITUTE OF INTERNATIONAL LAW 


The JouRNAL has devoted several editorial comments to the American 
Institute of International Law, stating the reasons which suggested its 
foundation, the progress made towards its permanent organization, and 
the services which it is expected to, and believed by its partisans that 
it can, render to the development of international law in the Western 
Hemisphere.' Without seeking to cover this ground again, it is proper 
to state that, with the approval and co-operation of a publicist in each 
of the twenty-one American Republics, such progress was made that on 
October 12, 1912, the Institute was declared founded. It was the hope, 
however, of its founders that it might have in the near future a formal 


‘See comments in the JourNAL for October, 1912, p. 949; January, 1913, p. 163; 
and October, 1915, p. 923. 
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meeting at which the necessary measures could be taken to complete 
its organization, to draft the program of its future activities, and to 
enable it to take its place among the scientific societies of the Americas. 
The American Institute is not the creation of a few enthusiasts to be im- 
posed upon the publicistsof America. It rests upon a national society es- 
tablished in the capital of every American Republic. On the 25th day 
of December, 1915, the last of the national societies to be formed in the 
twenty-one American Republics was founded, and on December 29, 
1915, the American Institute was formally opened in connection with 
and under the auspices of the Second Pan American Scientific Congress. 
It was welcomed by the Honorable Robert Lansing, Secretary of State 
of the United States, and a member thereof, on the part of the Govern- 
ment of the United States; it was formally welcomed by His Excellency 
Eduardo Sudérez-Mujica, Ambassador of Chile and the President of the 
Congress, a member thereof, on the part of the Congress; and it was 
formally welcomed by the Honorable Elihu Root, a member thereof and 
its honorary president, on behalf of the American publicists. After its 
opening session, it completed its organization by electing the five mem- 
bers recommended by each of the twenty-one national societies, and it 
adopted its constitution and the by-laws. 

It is worth while to consider for a moment the relation between the 
national societies and the Institute, because when that is understood, 
it will be seen that the Institute, instead of being created from above 
and superimposed upon the publicists of different countries, in reality 
is nothing more nor less than a scientific body composed of a committee 
of five members of each national society and is in this sense their rep- 
resentative. This is clearly stated in the third article of the constitu- 
tion, which reads as follows: 

The American Institute of International Law is composed of committees or delega- 
tions of national societies of international law, established in the different American 
Republics and which it receives as affiliated with it, and of which national societies 
it is the perpetual representative. 

The relation again is indicated in Article 4, devoted to national societies, 
which says that 

The affiliated national societies propose the members to be elected by the Institute 
The members of the national societies forming part of the Institute constitute in their 
country a committee of direction of the said society. This committee forms the in- 


ternational bond of union between the national society and the Institute. 
The committee communicates either directly or indirectly by means of the Sec- 
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retary General of the national society with the Secretary General of the Institute, 
sending him the reports of the said national society, or indicating the progress of the 
work undertaken by the national society. 

The Secretary General of the Institute communicates the said reports to the dif- 
ferent national societies. 


From this it is apparent that the American Institute is the agent of 
the different national societies in which each national society is rep- 
resented by five of its members recommended by the society itself, and 
that these five members regard themselves as a bond of union between 
the Institute, on the one hand, of which they are members, and the 
national society on the other hand, of which they are likewise members. 
The Institute is thus composed of five members from each national 
society, making 105 in all. The governing board consists of the officers 
and two members, forming the Council of Direction, which is thus com- 
posed : 

Honorary President, Elihu Root. 

President, James Brown Scott. 

Secretary General, Alejandro Alvarez, Chile. 

Treasurer, Luis Anderson, Costa Rica. 

Elected Members, Antonio Bustamante, Cuba; Joaquin de Casasus, 
Mexico. 

The members are for the most part former ministers of foreign affairs, 
diplomats, members of the Permanent Court of Arbitration, delegates 
to the Hague Peace Conferences, professors of international law, judges, 
and publicists. 

Many projects were presented at the recent meeting by the members, 
and they will be assigned for study and report by different committees, 
and in many instances they will be considered by the national societies. 
It is interesting in this connection to note that Honorable Robert 
Lansing, Secretary of State, requested the Institute, composed ex- 
clusively of publicists from neutral nations, to take up, consider and 
report upon the question of neutrality, as appears from the following 
memorandum, which, in virtue of its importance, is given in full: 


MEMORANDUM 
January 3, 1916. 
At the first meeting of the Institute I had the honor to direct attention to the im- 
perfect code of rules which define and govern the relations between belligerents and 
neutrals. These rules, which have grown up during the past one hundred and twenty- 
five years and have been in some cases differently interpreted by courts of different 
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countries, have been frequently found inadequate to meet new conditions of warfare, 
and as a result every war has changed, modified or added to the rules, generally 
through the process of judicial decisions. The prize courts of belligerents have thus 
become the interpreters of belligerent rights and neutral obligations, and their in- 
terpretations evidence an unconscious prejudice arising from over-appreciation of the 
needs of the belligerent. Writers on international law have relied upon these prize 
court decisions in dealing with the subject of neutrality so that they have laid down 
rules formulated indirectly from a belligerent’s point of view. In addition to these in- 
fluences affecting a code to govern the conduct and treatment of neutrals, interna- 
tional conferences and congresses have generally confided the drafting of rules relating 
to belligerent and neutral rights to military and naval experts who naturally approach 
the subject from the belligerent’s standpoint. Thus, judicial decisions, text writers, 
and international agreements have given all the advantage to the belligerent and 
have shown little regard for the rights of neutrals. 

It would appear that it is time to reverse this process of treatment of the subject 
of neutrality and to deal with it from the point of view of the neutral. 

I would, therefore, suggest that a committee be appointed to study the problem 
of neutral rights and neutral duties seeking to formulate in terms the principle under- 
lying the relations of belligerency to neutrality rather than the express rules govern- 
ing the conduct of a nation at war to a nation at peace. 

I would further suggest that the subject might be advantageously divided into 
two parts, namely, the rights of neutrals on the high seas, and the duties of neutrals 
dependent upon territorial jurisdiction. 

In view of the past year and a half of war the present time seems particularly op- 
portune to study this question and this Institute being composed of members from 
neutral nations is especially fitted to do this from the proper point of view and with 
the definite purpose of protecting the liberty of neutrals from unjustifiable restric- 
tions on the high seas and from the imposition of needless burdens in preserving their 


neutrality on land. 
RoBERT LANSING. 


The Institute accepted the proposal of Mr. Lansing, and will consider 
and report at a later date upon the subject. 

It adopted a statement, to be known as its declaration of the rights 
and duties of nations, for the guidance of its members in stating the 
point of view from which it approaches questions, and the principles 
which will guide its conduct. The declaration adopted January 6, 1916, 
follows: 

DECLARATION OF THE RIGHTS AND DUTIES OF NATIONS ADOPTED BY THE AMERI- 


CAN INSTITUTE OF INTERNATIONAL LAW AT ITS FIRST SESSION IN THE CITY OF 
WASHINGTON, JANUARY 6, 1916 


WHEREAS the municipal law of civilized nations recognizes and protects the 
right to life, the right to liberty, the right to the pursuit of happiness, as added by 
the Declaration of Independence of the United States of America, the right to legal 
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equality, the right to property, and the right to the enjoyment of the aforesaid rights; 


and 


WHEREAS these fundamental rights, thus universally recognized, create a duty 


on the part of the peoples of all nations to observe them; and 


WHEREAS, according to the political philosophy of the Declaration of Indepen- 
dence of the United States, and the universal practice of the American Republics, 
nations or governments are regarded as created by the people, deriving their just 
powers from the consent of the governed, and are instituted among men to promote 
their safety and happiness and to secure to the people the enjoyment of their funda- 


mental rights; and 


WHEREAS the nation is a moral or juristic person, the creature of law, and subor- 


dinated to law as is the natural person in political society; and 


WHEREAS we deem that these fundamental rights can be stated in terms of in- 
ternational law and applied to the relations of the members of the society of nations, 
one with another, just as they have been applied in the relations of the citizens or 


subjects of the states forming the Society of Nations; and 


WHEREAS these fundamental rights of national jurisprudence, namely, the right 
to life, the right to liberty, the right to the pursuit of happiness, the right to equality 
before the law, the right to property, and the right to the observance thereof are, 
when stated in terms of international law, the right of the nation to exist and to pro- 
tect and to conserve its existence; the right of independence and the freedom to 
develop itself without interference or control from other nations; the right of equality 
in law and before law; the right to territory within defined boundaries and to exclu- 
sive jurisdiction therein; and the right to the observance of these fundamental rights; 


and 


WHEREAS the rights and the duties of nations are, by virtue of membership in 
the society thereof, to be exercised and performed in accordance with the exigencies 
of their mutual interdependence expressed in the preamble to the Convention for the 
Pacific Settlement of International Disputes of the First and Second Hague Peace 
Conferences, recognizing the solidarity which unites the members of the society 


of civilized nations; 


THEREFORE, Tue American INSTITUTE OF INTERNATIONAL Law, at its first 
session, held in the City of Washington, in the United States of America, on the sixth 
day of January, 1916, adopts the following six articles, together with the commentary 
thereon, to be known as its DECLARATION OF THE RIGHTS AND DUTIES OF NATIONS: 

I. Every nation has the right to exist, and to protect and to conserve its existence; 
but this right neither implies the right nor justifies the act of the state to protect it- 
self or to conserve its existence by the commission of unlawful acts against innocent 


and unoffending states. 


II. Every nation has the right to independence in the sense that, it has a right 
to the pursuit of happiness and is free to develop itself without interference or con- 
trol from other states, provided that in so doing it does not interfere with or violate 


the rights of other states. 


III. Every nation is in law and before law the equal of every other nation belong- 


ing to the society of nations, and all nations have the right to claim and, according to 
the Declaration of Independence of the United States, ‘‘to assume, among the powers 
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of the earth, the separate and equal station to which the laws of nature and of nature’s 


God entitle them.” 
IV. Every nation has the right to territory within defined boundaries and to ex- 
ercise exclusive jurisdiction over its territory, and all persons whether native or 


foreign found therein. 
V. Every nation entitled to a right by the law of nations is entitled to have that 


right respected and protected by all other nations, for right and duty are correlative, 
and the right of one is the duty of all to observe. 

VI. International law is at one and the same time both national and international: 
national in the sense that it is the law of the land and applicable as such to the deci- 
sion of all questions involving its principles; international in the sense that it is the 
law of the society of nations and applicable as such to all questions between and 
among the members of the society of nations involving its principles. 

The declaration is accompanied by the official commentaries adopted 
at one and the same time, stating the sense in which each right and each 
duty is to be understood, based upon decisions of the Supreme Court 
of the United States and upon statements of Latin-American publicists. 
It is too long to be printed in this place, and too important to be sum- 
marized. 

During the meeting an invitation was officially presented by the 
Government of Cuba, inviting the American Institute to hold its next 
session in the City of Havana as the guest of the Cuban Government. 
This invitation was accepted, and the date provisionally agreed upon 
for the second session was the middle of January, 1917. 

The American Institute of International Law has barely begun its la- 
bors and, without predicting either their nature or their value, itis perhaps 
sufficient to say that such men as Dr. Ruy Barbosa, of Brazil, Dr. Luis 
Drago, of Argentina, Dr. Joaquin Casasus, of Mexico, and Hon. Elihu 
Root, of the United States, would not consent to be members of an or- 
ganization, lending their names and pledging themselves to unlimited 
co-operation, if they do not believe that it is calculated to succeed and 
to render services to the cause of international law, which will justify 
its creation. JaMEsS Brown Scort. 
A RECENT DEPLOYMENT OF THE LATIN AMERICAS IN SUPPORT OF A DIP- 

LOMATIC AND HUMANITARIAN POLICY INITIATED BY THE AMERICAN 

GOVERNMENT 

Those of us who were interested listeners to the clear exposition of the 
final resolutions of the Second Pan American Scientific Congress were 
somewhat disappointed that reference was not made in the Resolutions 
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to the promptness and loyalty of the Latin Americas in their help to 
the American Government to secure the ratifications and effectua- 
tion of the International Opium Convention signed at The Hague, Janu- 
ary 23, 1912. 

The just mentioned convention, as the readers of the JouRNAL know, 
is perhaps one of the most far-reaching commercial and diplomatic 
documents subscribed to at The Hague in recent years by the nations of 
the world. The convention embodies principles of international law 
and diplomacy which are bound to have an uplifting effect on mankind 
and to permanently influence all future international conferences held 
at The Hague or at any of the other great centers of thought and action. 

It does not seem to be generally known, yet as a matter of fact, the 
International Opium Convention, together with its Protocols, was effec- 
tuated at The Hague, February 12, 1915. 

This effectuation was accomplished in the midst of war and, as the 
American Minister to The Hague remarked, in substance, we put this 
convention into effect as between the United States, China and the 
Netherlands in spite of war, to show the world at large that instruments 
negotiated at The Hague are not mere scraps of paper. 

In the International Conference of 1911-2 when the International 
Opium Convention was formulated by twelve of the leading Powers 
of the world, plans came to light which it was evident were designed 
to wreck the well-matured objective of the American Government, 
whose only aim was to clear the diplomatic slate as between China and 
the Treaty Powers, and to bring to an end a social and economic evil 
which for over one hundred years had been a hindrance to normal inter- 
course between Americans, Europeans and the Chinese and other Far 
Eastern peoples. 

The convention just referred to was signed at The Hague on Janu- 
ary 23, 1912. Before its final formulation and signature two attempts 
were made to nullify it. 

There was first, a general suspicion on the part of the delegations of 
the negotiating Powers of the ability of the American Government to 
carry out its part of the convention. This suspicion was well based, 
for at the time there was no Federal statute in force corresponding in 
any way to the statutes which all of the other governments had on their 
books which conformed more or less to the terms of the convention. 

Then again, there was an attempt to derelict the convention as a 
whole by requiring before its ratification and effectuation, signatures 
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to it, and agreements to ratify it, by certain of the European Powers, 
and the signatures and ratifications of all of the Latin Americas. There 
were certain of the diplomats at the conference who labored under the 
erroneous impression that there was so much friction between the 
United States and the Latin Americas that the former could not secure 
the adhesion of the latter to the convention. 

On the first point there were certain questions put to the American 
delegation, which, while interesting, were not quite customary in a full 
powered conference. The questions were as follows: 

What guarantee can they (the American delegation), give to the other 
delegations that the United States Government, after having signed and 
ratified the treaty (7. e., the convention under consideration), will pass 
the necessary legislation to put the stipulations of the treaty into force? 

What guarantee can the American delegation give that the stipula- 
tions of the convention, after having been put into force, will not be 
invalidated by subsequent laws not in harmony with the convention? 

Rather awkward questions and bluntly put to the American delega- 
tion by Herr Delbriick, of the German delegation, by order of his 
government. 

After propounding these questions, Herr Delbriick stated: ‘‘It is of 
great importance to the German delegation to have an answer to these 
questions from the American delegation and to have inserted in the 
minutes the questions and their answers.” (See page 105, Summary of 
Minutes of the International Opium Conference.) 

These questions had to be answered, although as said before, they 
were unusual. Therefore the leader of the American delegation, know- 
ing what the Congress and Executive had in mind, contented himself 
with assuring the leader of the German delegation that the good faith 
of the United States was a sufficient guarantee that the Congress would 
pass the necessary legislation to enforce the convention if Germany 
would sign and ratify it. 

Ratification of the convention has been made by the United States, 
and the Congress has passed five acts which more than carry out the 
terms of the convention, and so fully answer the questions put by the 
German delegation. 

It should be noted that to date Germany has not ratified the conven- 
tion or promised to ratify it; while some forty other nations have done so. 

But the main point: What of the action of the Latin Americas on a 
question which only remotely concerned them? 
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The Conference of 1911-2 insisted that the International Opium 
Convention should be signed and ratified by the Latin Americas. Other- 
wise the convention was a dead letter to Europe. Article 22 of the 
convention exhibits this. It devolved upon the American Government 
to secure favorable action from the Latin Americas. 

After the adjournment of The Hague Conference, the United States 
presented the whole proceedings of the Shanghai Commission of 1909 
and The Hague Conference of 1911-2 to the Latin American Govern- 
ments with a request that, for the benefit of humanity at large, for the 
sake of international comity and the success of Hague Conferences, the 
Latin Americas promptly agree to Article 22 of the International Opium 
Convention. This was done in a circular instruction dated April 15, 
1912. 

That instruction was to the effect that during some thirty years a 
powerful and extensive public opinion had arisen in the United States 
and in several of the larger European countries which aimed to secure 
the abolition of the opium traffic as seen in Far Eastern countries and 
in the United States. This public opinion had been brought to the 
attention of Secretary Hay and President Roosevelt, and to the high 
officials of those other countries having intimate commercial intercourse 
with China. The particular feature of the instruction was an appeal 
to the Latin Americas to accept the terms of the International Opium 
Convention and so assure the world at large that they were as ever in 
close sympathy with any unselfish movement inaugurated by the 
United States. 

By October, 1912, without a word of dissent or of suggestion of change 
in the terms of the International Opium Convention, all of the Latin 
Americas, except Peru, had agreed to the convention. They so informed 
the United States and The Netherlands. 

Peru, with large economic interests at stake, had perforce to thor- 
oughly examine the convention. For by a favorable assent to the instru- 
ment it stood to lose a couple of millions of revenue per annum. Yet 
His Excellency, M. Pezet, Peruvian Minister at Washington, was fully 
alive to the necessity of a solid backing of all of the Latin Americas to 
the convention. In every way possible he placed all facts before his 
government and it will be shown in a final paragraph that his high- 
minded action was successful. 

The Second International Opium Conference met at The Hague, 
July 1, 1913. All of the Latin Americas were represented, except Peru. 
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It was largely owing to the Latin American representation that some 
thirty nations agreed to ratify the convention of 1911-2 and to pass the 
necessary legislation to enforce it. It was seen by the European diplo- 
mats that there were no serious difficulties between the United States 
and the sister republics of the American continent, and that Article 22 
of the convention had simply proved that on large diplomatic, economic 
and humanitarian questions the twenty-one republics would stand 
shoulder to shoulder. 

Yet, during the nine days of the Second Conference the American 
delegates were frequently reminded that the United States and the 
Netherlands acting together had not been able to persuade Peru to 
accept the convention of 1911-2, with a large financial loss to herself. 
But Minister Pezet was watching the action of the Second Conference. 

The delegates of some thirty Powers representing Europe, America 
and Asia had no sooner affixed their signatures to a protocol which 
ratified the International Opium Convention and provided for its gen- 
eral effectuation, than came a cablegram to the Minister for Foreign 
Affairs of the Netherlands notifying him that the Peruvian Government 
had instructed its minister plenipotentiary to sign the convention and 
agree to its ratification. 

This action of Peru was noble; especially in view of the fact that as 
a Treaty Power with China, neglect on her part would have meant 
irreparable damage to the large plan of the United States, and evil 
consequences to China in her great effort to shake herself loose from the 
opium traffic. 

Thus when the Second International Opium Conference adjourned 
at The Hague on July 9, 1913, every Latin American state had favor- 
ably answered the call of the American Government of April 15, 1912. 
Europe saw that the Americas were as one on any sane issue designed 
to be accomplished at The Hague. 

The recent Second Pan American Scientific Congress stamps this 
great fact beyond dispute. He who runs may read. 

HAMILTON WRIGHT. 


THE SECOND PAN-AMERICAN SCIENTIFIC CONGRESS 


This Congress met at Washington December 27, 1915, and adjourned 
on January 8, 1916, after what has been universally considered a re- 
markably successful meeting. The programs of the Subsections on In- 
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ternational Law, Public Law, and Jurisprudence, printed in the JouRNAL 
for October, 1915, pages 916, 921 and 922 were carried out in general, 
with the modifications that always have to be made in a congress of 
a non-political kind, and even in political congresses. It is stated on high 
authority that there are two things you can always expect from them. 
One is that it will do something, and the other that it will not carry out 
its program. It is not necessary to restate the programs, which were only 
slightly modified, or to dwell upon the nature, scope or value of the pro- 
ceedings, because the Final Act of the congress will shortly be published, 
with an official report in the nature of an interpretative commentary. 

The complete list of recommendations of the congress are unfortu- 
nately both too numerous and too lengthy to be reproduced here, but it is 
proper briefly to refer to the recommendations on the subject of inter- 
national law. 

In the first place, it should be said that the articles of the Final Act 
dealing with international law are based upon the recommendations of 
the Conference of American Teachers of International Law, held at 
Washington, April 23-25, 1914, upon the invitation of the American 
Society of International Law at its eighth annual meeting. The rec- 
ommendations of the Teachers’ Conference were submitted to and ap- 
proved by the Executive Council of the Society, which in turn trans- 
mitted the recommendations involving the expenditure of money to 
the Division of International Law of the Carnegie Endowment for In- 
ternational Peace, with the recommendation that steps be taken to carry 
them into effect. The Executive Committee of the Endowment approved 
the recommendations referred to, expressed its willingness to co-operate 
with the American Society of International Law in rendering them effec- 
tive, and the Trustees of the Endowment have approved this action of 
their committee. 

The recommendations thus vouched for and now approved by a sci- 
entific congress of the Americas and signed by the official delegates of 
twenty-one nations authorized to sign the Final Act thereof, have more 
than a passing interest since they make an international as distinguished 
from a national appeal, and are therefore worthy of very great consider- 
ation. 

Briefly summarized, the recommendations are: 

The preparation and publication of a bibliography of international 
law and related subjects, and of a carefully prepared index-digest of 
' Printed in the Proceedings of the Society for 1914, p. 315. 
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the heads and subheads on international law, with references thereto; 
the collection and publication, in cheap and convenient form, of offi- 
cial documents, both foreign and domestic, bearing upon international 
law; the publication of an international law reporter of judgments of 
national courts involving questions of international law, the sentences 
of arbitral tribunals, and the awards of mixed commissions. This recom- 
mendation was intended to supply the public with material both in- 
teresting and indispensable to the study of international law. Another 
recommendation aims to increase the courses and the time devoted to 
international law in American institutions of learning. Another article 
concerns the teaching of international law, and recommends that em- 
phasis be laid upon the positive nature of the subject and the definiteness 
of the rules; that international law be not made the occasion of a univer- 
sal peace propaganda; that concrete cases be considered; that accepted 
rules of international law be distinguished from questions of interna- 
tional policy; and that the experience of no one country be allowed to 
assume undue importance; that the higher students of American in- 
stitutions of learning be encouraged to continue their studies in dif- 
ferent countries, preferably in the Academy of International Law at 
The Hague when that institution is started; that international law be 
treated on a plane of equality with other subjects in the curricula of 
colleges and universities; and that professorships or departments devoted 
to its study be established where they do not exist; that law schools 
be earnestly requested to include international law in their courses of 
study; that in institutions where instruction in international law is lack- 
ing, steps be taken to secure the presence of visiting professors, who 
should be invited to give courses, not isolated lectures on matters of 
passing interest; that specialized courses be established in institutions 
in preparation for the diplomatic and consular services; that the study 
of international law be required in specialized courses in preparation 
for business; that in studying and teaching international law in Amer- 
ican institutions, special stress be laid upon problems affecting the Amer- 
ican public, and upon doctrines of American origin; and, finally, the 
congress extended to the American Institute of International Law ‘‘a 
cordial welcome into the circle of scientific organizations of Pan Amer- 
ica, and records a sincere wish for a successful career, and the achieve- 
ment of the highest aims of its important labors.’’ The recommenda- 
tions will, it is to be hoped, not fall upon deaf ears, for, as Mr. Root has 
so often pointed out, democracy has come to its own; and, if it is to ex- 
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ercise a high and fruitful influence in international relations, the people 
must be impressed with a sense of their duties as well as with a knowl- 
edge of their rights. 

JAMES Brown Scorr. 


THE ANNUAL MEETING OF THE SOCIETY 


Pursuant to the arrangements previously announced,' the ninth 
annual meeting of the Society was held in Washington, December 28 
30, 1915, in connection with the meeting of the Subsection on Interna- 
tional Law of the Second Pan American Scientific Congress. 

The meeting was opened on Thursday evening by the Honorable 
Elihu Root, President of the Society, who delivered his presidential 
address before an audience that taxed the capacity of the large meet- 
ing place. The subject of his address was “The Outlook for Interna- 
tional Law’’? in which, while recognizing the difficulties under which 
international law now labors, he asserted that its development into a 
more definite body of rules with less uncertain means for insuring their 
enforcement will be a necessary prerequisite to the re-establishment and 
maintenance of the normal relations of intercourse between nations, and 
he indicated in a general way the steps which must be taken in order 
to place the science upon a firmer and more practicable basis. This 
address made a fitting keynote for the remarks which followed through- 
out the remainder of the meeting. 

The opening session being a joint meeting with the Subsection on In- 
ternational Law of the Congress, Mr. Root was followed by two speakers 
on the program of the Subsection, namely, the Honorable John Bassett 
Moore and Professor George Grafton Wilson, who delivered scholarly 
papers upon “The Relation of International Law to National Law in 
American countries.’”’ The session ended with a suggestive discourse 
by Professor Norman Dwight Harris of Northwestern University, who 
spoke for the Society upon “The Duties and Obligations of Neutral 
Governments, parties to the Hague Conventions, in case of actual or 
threatened violations by Belligerents of the stipulations of the said Con- 
ventions.” 

The second session, held on Wednesday morning, was likewise a joint 
meeting between the Society and the Subsection on International Law. 


' See the JourNAL for October, 1915, p. 915. 
? Reprinted in this JouRNAL, p. 1. 
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On this occasiun Professor Theodore 8. Woolsey and Mr. Edward A. 
Harriman appeared upon the Society’s program. The former made a 
valuable contribution to the subject of “Retaliation and Punishment 
in International Law,” and the latter discussed ‘‘The means to be pro- 
vided and procedure adopted for authoritatively determining whether 
the Hague Conventions or other general international agreements, or 
the rules of international law, have been violated? In ease of violation, 
what should be the nature of the remedy and how should it be enforced?”’ 
For the Subsection on International Law, Messrs. Jackson H. Ralston 
and Walter 8. Penfield gave interesting historical presentations of ‘* The 
Attitude of American Countries toward International Arbitration and 
the Peaceful Settlement of International Disputes.” 

The third session was held on Wednesday night, the Society meeting 
jointly with the American Political Science Association and the Amer- 
can Society for Judicial Settlement of International Disputes. Professor 
Jesse S. Reeves, of the University of Michigan, representing the Polit- 
ical Science Association, made a careful analysis of international dis- 
putes, pointing out the fundamental difference between those of a justic- 
iable nature and those of a non-justiciable nature. The nature and 
form of the agreement for the submission of justiciable disputes to an 
international court were carefully treated by Dr. James Brown Scott, 
speaking for the Judicial Settlement Society, and the session closed 
with a well considered address by Professor A. de Lapradelle, of the 
University of Paris, who covered the following topic on the program of 
the Society: ‘Is a uniform law of neutrality for all nations desirable 
or practicable? If so, what are the principles upon which such a law 
should be based, and what generally should be its provisions?”’ 

The fourth session, held Thursday morning, was devoted to a con- 
sideration of the following subject upon the program of the Society: 
“What modifications, if any, should be made in the law and practice 
as now applied by the principal maritime nations concerning the follow- 
ing subjects of international naval law in order, under the conditions 
of the modern interdependence of nations, adequately to safeguard the 
interests of both neutrals and belligerents?” Blockade and continu- 
ous voyage were taken up and considered by President Harry Pratt 
Judson, of the University of Chicago, and Contraband and Visit and 
Search by Professor George C. Butte, of the University of Texas. 

The concluding session took place on Thursday afternoon, this being 
a joint meeting of the Society with the Subsection on International Law 
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and the newly formed American Institute of International Law. The 
Honorable Elihu Root, representing the Society, Dr. Victor Maurtua, 
of the University of San Marcos, Lima, Peru, representing the American 
Institute of International Law, and the Honorable Simeon E. Baldwin 
and Mr. Arthur K. Kuhn, speaking on behalf of the Subsection on In- 
ternational Law, discussed the advisability and practicability of the 
codification of international law and the agencies by which it should be 
undertaken. In the course of his remarks upon this subject, Mr. Root 
took occasion to allude to the necessity for an agreement upon clear and 
definite rules of conduct to control the great nations in their dealings 
with the small and weak. Turning to the Latin American delegates, 
he said: 


It isnow nearly ten years ago since your people, gentlemen, and the other peoples 
of South America, were good enough to give serious and respectful consideration to 
a message that it was my fortune to take from this great and powerful Republic of 
North America to the other American nations. I wish to say to you, gentlemen, and 
to all my Latin American friends here in this congress, that everything that I said 
in behalf of the Government of the United States at Rio de Janeiro in 1906* is as 
true now as it was true then. There has been no departure from the standard of feel- 
ing and of policy which was declared then in behalf of the American people. On the 
contrary, there is throughout the people of this country a fuller realization of the 
duty and the morality and the high policy of that standard. Of course, in every 
country there are individuals who depart from the general opinion and general con- 
viction both in their views and in their conduct; but the great, the overwhelming 
body of the American people love liberty, not in the restricted sense of desiring it 
for themselves alone, but in the broader sense of desiring it for all mankind. The 
great body of the people of these United States love justice, not merely as they de- 
mand it for themselves, but in being willing to render it to others. We believe in the 
independence and the dignity of nations, and while we are great, we estimate our 
greatness as one of the least of our possessions, and we hold the smallest state, be ‘t 
upon an island in the Caribbean or anywhere in Central or South America, as our 
equal in dignity, in the right to respect and in the right to the treatment of an equal. 
We believe that nobility of spirit, that high ideals, that capacity for sacrifice are 
nobler than material wealth. We know that these can be found in the little state as 
well as in the big one. In our respect for you who are small, and for you who are 
great, there can be no element of condescension or patronage, for that would do vio- 
lence to our own conception of the dignity ef independent sovereignty. We desire 
no benefits which are not the benefits rendered by honorable equals to each other. 
We seek no control that we are unwilling to concede to others, and so long as the 
spirit of American freedom shall continue, it will range us side by side with you, 
great and small, in the maintenance of the rights of nations, the rights which exist 


’ Pertinent extracts from Mr. Root’s address at Rio de Janeiro in 1906, are printed 
in an editorial comment in the JourNat for April, 1909, Vol. III, p. 424. 
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as against us and as against all the rest of the world. With that spirit we hail your 
presence here to coéperate with those of us who are interested in international law; 
we hail the formation of the new American Institute of International Law, and the 
personal friendships that are being formed day by day between the men of the North 
and the men of the South, all to the end that we may unite in such clear and definite 
declaration of the principles of right conduct among nations, and in such steadfast 
and honorable support of those principles as shall command the respect of mankind 


and insure their enforcement. 

At the business meeting of the Society, and at the meeting of the 
Executive Council, held on Thursday morning and afternoon, the of- 
ficers and committees, who, owing to the postponement of the meet- 
ing from April to December, have been holding over since the 1914 
meeting, were re-elected, and the Honorable Robert Lansing, Secretary 
of State, and the Honorable Robert Bacon were added to the list of Vice- 
Presidents. Professor Amos 8. Hershey was elected to serve in the Exec- 
utive Council until 1917 to fill the vacancy caused by the death of Gen- 
eral George B. Davis, and Professor Charles Cheney Hyde was elected 
a member of the Council to serve until 1916 to fill the vacancy caused 
by the election of the Honorable Robert Lansing as a Vice-President. 

In order to avoid any misunderstanding due to the holding of the 
ninth annual meeting in December, the Executive Council directed that 
the tenth annual meeting of the Society should be held at the usual time 
in 1916, namely, during the last week of April. 

The meeting was brought to a brilliant close on Thursday night by 
a banquet at the Shoreham Hotel, given by the Division of Interna- 
tional Law of the Carnegie Endowment for International Peace to the 
members of the American Society of International Law, the American 
Political Science Association, the American Society for Judicial Settle- 
ment of International Disputes, and the delegates in attendance upon 
Section Six of the Second Pan American Scientific Congress. Mr. Root 
presided as Toastmaster, the Secretary of State was the guest of honor, 
and addresses were made by Dr. Ernesto Quesada, President of the 
Delegation of Argentina to the Second Pan American Scientific Con- 
gress, Dr. V. K. Wellington Koo, Minister of China to the United States, 
and the Honorable Charles H. Sherrill, formerly American Minister 
to the Argentine Republic. 

From the point of view of the numbers and character of the audience, 
the ninth annual meeting was undoubtedly the most successful meet- 
ing in the history of the Society. The importance of the occasion seemed 
to be an incentive to the speakers to give to their subjects the most care- 
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ful study and to their utterances mature and deliberate consideration. 
The proceedings were consequently marked for their exceptionally high 
quality and impressiveness. The only regret is that the limitations of 
time did not permit the inclusion of all of the sessions of the Subsection 
on International Law within the time set apart for the Society’s meet- 
ing so that the discussions in them might be included in the proceedings 
of the Society. 


GEORGE A. FINCH. 


CHRONICLE OF INTERNATIONAL EVENTS 
WITH REFERENCES 


Abbreviations: Ann. sc. pol., Annales des sciences politiques, Paris; Vie /nt., 
La Vie Internationale, Brussels; Arch. dipl., Archives Diplomatiques, Paris; B., 
boletin, bulletin, bolletino; P. A. U., bulletin of the Pan-American Union, Washing- 
ton; Clunet, J. de Dr. Int. Privé, Paris; Doc. dipl., France, Documents diplomatiques; 
B. Rel. Ext., Boletin de Relaciones Exteriores; Dr., droit, diritto, derecho; D. O., 
Diario Oficial; For. rel., Foreign Relations of the United States; Ga., gazette, gaceta, 
gazzetta; Cd., Great Britain, Parliamentary Papers; /nt., international, internacional, 
internazionale; J., journal; J. O., Journal Officiel, Paris; L’Jnt. Sc., L’Internation- 
alism Scientifique, The Hague; Mém. dipl., Memorial diplomatique, Paris; Monit., 
Moniteur belge, Brussels; Martens, Nouveau recueil générale de traités, Leipzig; 
QQ. dip., Questions diplomatiques et coloniales; 2., review, revista, revue, rivista; 
Reichs G., Reichs-Gesetzblatt, Berlin; Staats., Staatsblad, Netherlands; State Papers, 
British and Foreign State Papers, London; Stat. at L., United States Statutes at 
Large; Times, The Times (London). 


August, 1914. 

4 European War. The United States issued neutrality proclama- 
tions in the war between Austria-Hungary and Serbia, Germany 
and Russia, Germany and France. Proclamation No. 1271. 
Text in SPECIAL SUPPLEMENT to JOURNAL, July, 1915. 

5 European War. The United States issued a neutrality proclama- 
tion in the war between Great Britain and Germany. Proclama- 
tion No. 1272. Text in SpeEcIAL SUPPLEMENT to JOURNAL, 
July, 1915. 

5 European War. France suspended German capitulations in 
Morocco. R. gén. de dr. int. public, 22: Doc. 65. 

7 European War. The United Sfates issued a neutrality proclama- 
tion in the war between Austria-Hungary and Russia. Proclama- 
tion No. 1273. Text in SPECIAL SUPPLEMENT to JOURNAL, 
July, 1915. 

8 EvuRoPEAN War. Switzerland issued a neutrality proclamation. 
J.O., Aug. 10, 1914. 

10 European War. MONTENEGRO. Austria-Hungary issued official 
notice of blockade of Montenegrin coast. J. 0O., August 12, 1914 
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August, 1914. 


EuropEAN War. France suspended Austrian capitulations in 
Morocco. R. gén. de dr. int. public, 22: Doc. 74. 

EvurRoPpEAN War. The United States issued a neutrality proclama- 
tion in war between Great Britain and Austria-Hungary. Procla- 
mation No. 1274. Text in SpeciaAL SUPPLEMENT to JOURNAL, 
July, 1915. 

EuropeEAN War. The United States issued a neutrality proclama- 
tion in the war between France and Austria-Hungary. Proclama- 
tion No. 1275. Text in SpeciaL SupPLEMENT to JOURNAL, 
July, 1915. 

EvurRopEAN War. Germany issued protest against the alleged 
atrocities of the Russian army. R. gén. de dr. int. public, 22: Doe. 
74. 

EvuROPEAN War. France addressed to the signatory Powers of the 
Hague conventions a protest against the violations of international 
law by Germany. R. gén. de dr. int. public, 22: Doc. 75. 

EurRopEAN War. The United States issued a neutrality proclama- 
tion in the war between Belgium and Germany. Proclamation 
No. 1276. Text in SpectaL SuPPLEMENT to JOURNAL, July, 1915. 

EuROPEAN Wark. France issued protest against the use of dum 
dum bullets by Germany. R. gén. de dr. int. public, 22: Doc. 75. 

EvuRoPpEAN War. France addressed to the signatory Powers of 
the Hague conventions a protest against the bombardment of 
Pont-a-Moussin by the Germans. R. gén. de dr. int. public, 22: 
Doc. 76. 

European War. Great Britain gave notice that Germany had 
mined the North Sea. R. gén. de dr. int. public, 22: Doc. 77. 

EvuRopEAN War. The United States issued a neutrality proclama- 
tion in the war between Japan and Germany. Proclamation 
No. 1277. Text in Spectat SuPPLEMENT to JOURNAL, July, 1915. 

EurRoPpEAN War. The United States issued a neutrality procla- 
mation in the war between Japan and Austria. Proclamation 
No. 1278. Text in SPECIAL SUPPLEMENT to this JoURNAL, July, 
1915. 


This proclamation was based upon a telegram from the Ambassador of 
Austria-Hungary to the effect that the Austrian cruiser Queen Elizabeth had 
been ordered to take up fight with the German navy in the Far East and 
that diplomatic relations with Japan had been broken off. 
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September, 1914. 

1 European War. The United States issued a neutrality proclama- 
tion in the war between Belgium and Austria-Hungary. Procla- 
mation No. 1280. Text in SpeciIAL SUPPLEMENT to JOURNAL, 
July, 1915. 

9 FranNcE—PERv. Agreement signed providing for the postponement 
of the date fixed in the protocol, signed February 2, 1914, for the 
settlement of outstanding claims. J. O., Sept. 27, 1914. 

10 FraNcE—TuRKEY. Agreement signed postponing for six months 
the sessions of the mixed commission appointed under Article 
4 of the compromis of December 18, 1913, for the settlement of 
claims. French text: J. O., Sept. 28, 1914. 


October, 1914. 

3 European War. France. Additional list of contraband issued. 

J. O., Oct. 3, 1914. 
EvurRopEAN War. Austria-Hungary reported to have mined the 
Adriatic. R. gén. de dr. int. public, 22: Doc. 85. 

7 European War. France. Notice given that France had mined 
Austro-Hungarian waters in conformity with the Hague Con- 
vention VIII. J. O., Oct. 7, 1914. 

14 FRaANcE—GUvUATEMALA. French decree putting into effect the con- 
vention signed February 28, 1914, for the reciprocal protection 
of patents and trade-marks, ratifications of which were exchanged 
June 28, 1914. French text: J. O., Nov. 1, 1914. 
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November, 1914. 
3 EuropEaAN War. FRANCE. France issued orders that all enemy 


subjects capable of being called to the colors found on board 
neutral vessels would be considered prisoners of war. It is stated 
that these orders are in reprisal for the German measures in 
Belgium and France by which all individuals capable of being 
called to the colors are considered prisoners of war. J. 0O., 
Nov. 3, 1914. 

6 European War. The United States issued a neutrality proclama- 
tion in the war between Great Britain and Turkey. Proclama- 
tion No. 1286. ‘Text in SpecIAL SUPPLEMENT to JOURNAL, 


July, 1915. 
6 European War. France. Decree abrogating the decree of Au- 
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November, 1914. 
gust 25, 1914, adopting the Declaration of London during the 
present war. J.0O., Nov. 7, 1914. 

8 EvropeEaAN War. Russia. Notice of the establishment of Russian 
prize courts at Cronstadt, Sebastopol and Vladivostok. J. 0O., 
Nov. 8, 1914. 

15, 16. Great BrirtaAIN—SWITZERLAND. By an exchange of notes it 
was agreed that the arbitration convention of Nov. 16, 1904, and 
November 19, 1909, should remain in force until the exchange of 
ratification of the convention concluded June 10, 1914. R. gén. 
de dr. int. public, 22:428. 

18 European War. Cuina. Blockade of Tsing-Tao raised. J. O., 
Nov. 18, 1914. 

26 European War. Russia gave notice of the mining of the Black 
Sea. J. O., Jan. 15, 1915. 


January, 1915. 
3 European War. France. Additional list of contraband issued. 
O., Jan. 2-3, 1915. 


March, 1915. 

1 European War. France. Announcement that France would 
seize all goods destined for Germany in retaliation for the German 
Admiralty order declaring a blockade of all English waters. 
J.0O., March 16, 1915. 

5 European War. Russta. Accession of Russia to the convention 
of November 9, 1914, between the United Kingdom and France 
relative to prizes captured during the war. G. B. Treaty Series, 
No. 4, 1915; J. O., April 2, 1915. 

10 France—Rvussta. Commission appointed to study ways and means 
for developing trade with Russia. J. O., March 14, 1915. 

13. Bevtcitum—FRaNcE. Convention signed suspending during the war 
the convention of July 30, 1891, relating to the nationality of 
minors. French text: J. O., March 23, 1915. 

25 Great Britain—NETHERLANDS. Convention renewing for a fur- 
ther period of five years the arbitration convention of Febru- 
ary 15, 1905. English and Dutch texts: G. B. Treaty Series, No. 
5, 1915. 

25 Unirep Stares—Russia. Treaty for the advancement of peace, 
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March, 1916. 
signed Oct. 1-Sept. 18, 1914, proclaimed. English and French 
texts: U. S. Treaty Series, No. 616. 


April, 1916. 

2 FRANCE—VENEZUELA. French decree putting into execution the 
protocol of January 14, 1915, regarding French claims against 
Venezuela. French text of protocol: J. O., April 7, 1915. 

On Dec. 15 the following were appointed to serve under the pro- 
tocol: President of the Commission: Andre Weiss. Members: 
Henri Berget, Maurice Roman, M. Grilhot and Jacques Arnavon. 
J. O., 1915: 9032. 

20 European War. Notification of the blockade of the Kameroons, 
German West Africa. J. O., April 23, 1915. 

23 FRANCE—SWITZERLAND. French decree putting into execution the 

customs convention signed July 11, 1914. J. 0O., April 26, 1915. 
24 France—Itaty. French decree putting into effect a convention 
signed Dec. 17, 1914, regarding the use of the Roya River, rati- 
fications of which were exchanged March 8, 1915. French text: 
J.0O., April 29, 1915. 
25 IraLty—SwiTzeERLAND. Treaty of arbitration signed renewing treaty 
which expired November, 1914. La paix par le droit, 18 :292. 


May, 1916. 

13. France—Morocco. French decree promulgating the convention 
signed October 1, 1913, relating to an office for posts, telegraphs, 
and telephones. J. O., May 15, 1915. 

22 GERMANY—NETHERLANDS. Proclamation of Germany of treaty 
signed May 30, 1914, revising the treaty of Aug. 27, 1907, relating 
to workmen’s compensation, ratifications of which were ex- 
changed May 12, 1915. French and Dutch texts: Reichs-G., 
No. 69, 1915. 

24 European War. The United States issued a neutrality proclama- 
tion in the war between Italy and Austria-Hungary. Proclama- 
tion No. 1294. Text in SpeciAL SuPPLEMENT to JOURNAL, 
July, 1915. 

25 European War. France. Decree relating to Austrian and 
German patents. J. O., May 25, 1915. 

26 European War. Italy declared a blockade of the coasts of Austria 
and Albania. J. O., June 3, 1915. 
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May, 1915. 
29. EurRopEAN War. France issued additional lists of absolute and con- 
ditional contraband of war. J. O., May 29, 1915. 


June, 1915. 
2 European War. France and Great Britain declared a blockade of 
the coast of Asia Minor. J. O., June 6, 1915. 
21 Great Britarn—Honpuras. Ratifications exchanged of a treaty 
of commerce and friendship signed May 5, 1910. English and 
Spanish texts: G. B. Treaty Series, No. 7, 1915. 


July, 1916. 

3 Great Britain—Rvussia. Agreement for the reciprocal waiver of 
consular fees on certificates of origin relating to exports. G. B. 
Treaty Series, No. 8, 1915. 

12 Great BriTaIn—SwITZERLAND. Convention additional to the 
treaty of friendship and commerce of Sept. 6, 1855, signed 
March 30, 1914. English and French texts: G. B. Treaty Series, 
No. 6, 1915. 


August, 1916. 

6 European War. GREAT BritaIn—UNITED StaTeEs. Note verbale 
from the British embassy explaining the note of July 1, regard- 
ing the seizure of the Neches. Text issued by the Department of 
State. 

13. EvropeAN War. GREAT BrRITIAN—UNITED StaTEs. Note from 
Great Britain in answer to the American note of June 3, 1915, re- 
garding the query of the United States as to the extent of British 
exports to neutral countries. Text issued by the Department of 
State: N. Y. Times, Oct. 2, 1915. 

23 European War. The United States issued a neutrality proclama- 
tion in the war between Italy and Turkey. Tezxt isswed by the 
Department of State. Proclamation No. 1308. 


September, 1915. 

7 European War. GERMANY—UNITED STATES. German note to 
the United States regarding the Arabic. Indemnity refused, but 
offer made to submit the case to the Hague tribunal. Tezt issued 
by the Department of State: N. Y. Times, Oct. 6, 1915. 
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September, 19165. 
9 GrrmMaNny—Paracuay. Ratification by Germany of the extradition 


convention signed November 9, 1909, Paraguay having ratified 
the treaty August 14, 1914. German and Spanish texts: Reichs- 
G., No. 123, 1915. 

22 FRANcCE—GREAT BrITAIN. Agreement concerning the exchange of 
money-orders between British and French possessions and pro- 
tectorates in West Africa. English and French texts: G. B. 
Treaty Series, No. 11, 1915. 

23 UnitTep States—Ruwussia. Protocol of agreement signed concerning 
the exportation of embargoed goods from Russia to the United 
States. U.S. Treaty Series, No. 618. 

28 GREAT BRITAIN—NETHERLANDS. Agreement relating to the bound- 
ary between the State of North Borneo and the Netherland pos- 
sessions in Borneo. English and Dutch texts: G. B. Treaty Series, 
No. 12, 1915. 


October, 19165. 

3 EvkopEAN War. Ba.kans. French troops were ianded at Sa- 
lonika, Greece, for passage to Serbia, under protest of the Greek 
Government. N. Y. Times, Oct. 6. For text of notes exchanged 
between the Allies and Greece see N. Y. Times, Oct. 7; and for 
Germany’s protest see NV. Y. Times, Oct. 7 and Oct. 14, 1915. 

3 European War. BuuGarta—Ruvussia. Russia issued an ultimatum 
to Bulgaria giving her twenty-four hours to break with Germany 
and Austria. Text: N. Y. Times, Oct. 4, 1915. 

4 European War. Bexoaium. Belgium presented a note to the 
United States dealing with the allegation that Germany had 
forced Belgian workmen to labor for the Germans. JN. Y. Times, 
Oct. 4, 1915. 

5 EuvrorpeEAN War. ButGarta—Rvussia. Bulgaria replied to the 
Russian ultimatum. The reply being unsatisfactory the French, 
Serbian, British and Italian and Russian ministers to Sofia asked 
for their passports. N. Y. Times, Oct. 7, 1915. 

5 EvropEaAN War. GERMANY. Protest made by Germany against 
French airmen dropping bombs on Luxembourg. N. Y. Times, 
Oct. 7, 1915. 

6 Greece. Premier E. Venezelos of Greece resigned. N. Y. Times, 
Oct. 6, 1915. 
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October, 1915. 


9 


9 


1] 


11 


12 


12 


12 


12 


14 


14 


14 


15 


EvuROPEAN War. SERBIA. Belgrade occupied by Austro-Hungarian 
and German forces. The capital of Serbia was transferred to 
Nish on Oct. 8, and to Prisrend, Oct. 19. N. Y. Times, 
Oct. 10, 1915. 

Mexico. The Secretary of State of the United States announced 
that the Pan-American Conference on Mexico had reached a 
unanimous decision in favor of the recognition of the Carranza 
faction as the de facto government of Mexico. N. Y. Times, 
Oct. 10, 1915. 

DEATH OF PREMIER EYSCHEN OF LuxEMBOoURG. WN. Y. Times, 
Oct. 12, 1915. 

EUROPEAN War. BULGARIA—SERBIA. Bulgaria posted declaration 
of war against Serbia. N. Y. Times, Oct. 14, 1915. 

EuropeAN War. GREAT Britarin—UNITEp States. Great Britain 
presented a memorandum to the United States in regard to the 
goods of American packers, seized while consigned to neutral 
countries. Text issued by the Department of State; also N. Y. Times, 
Oct. 12, 1915. 

EUROPEAN War. GERMANY—UNITED States. Germany sent note 
to the United States on the subject of passports. N. Y. Times, 
Oct. 13, 1915. 

EUROPEAN War. GERMANY—UNITED States. Note to Germany 
regarding the Frye case. Text issued by the Department of State; 
also N. Y. Times, Oct. 13, Oct. 19, 1915. 

SUROPEAN War. Britain. Great Britain 
severed diplomatic relations with Bulgaria to date from 7.56 p. m., 
Oct. 12. N. Y. Times, Oct. 13, 1915. 

EvurRoPpEAN War. GERMANY. German decree forbidding the pay- 
ment of money owed in Egypt and French Morocco. Reichs- G., 
No. 142, 1915. 

EvuRoPEAN War. France. Lists of absolute and conditional con- 
traband announced. J. O., Oct. 14, Oct. 15, 1915. 

EvuropEAN War. GREAT Britain. Proclamation revising the 
lists of absolute and conditional contraband. London Gazette, 
Nos. 29327, 29328. 

EvropEAN War. BULGARIA—SERBIA. Serbia declared war on Bul- 
garia. N.Y. Times, Oct. 16, 1915. 

KuROPEAN War. BuLGaRIA—GREAT Britain. Great Britain de- 
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October, 19168. 


16 


16 


16 


20 


21 


21 


clared war on Bulgaria, dating from 10 p. m. Oct. 15. London 
Gazette, Nos. 29329, 29333. 

EvropEAN War. France declared war on 
Bulgaria to date from 6 a. m. Oct. 16. J. O., Oct. 18, 1915. 

EvurorpEAN War. The Allies announced the blockade of the A{gean 
coast dating from 6 a. m., Oct. 16. Text: J. O., Oct. 16; N. Y. 
Times, Oct. 17, 1915. 

EvuROPEAN War. BuLGARIA—GREAT Britain. Proclamation by 
Great Britain extending to the war with Bulgaria the proclama- 
tions and Orders in Council in force relating to the war. London 
Gazette, Nos. 29329, 29333. 

Mexico. The United States recognized the Carranza government 
as the de facto government of Mexico. N.Y. Times, Oct. 20, 1915. 

EvurRopEAN War. Italy declared war on Bul- 
garia. N.Y. Times, Oct. 20, 1915. 

EvuRoPEAN War. JAPAN. Exchange of notes respecting the ac- 
cession of Japan to the declaration of September 5, 1914, between 
Great Britain, France and Russia engaging not to conclude 
peace separately during the present war. Text: G. B. Treaty 
Series, No. 1, No. 9, 1915. 

EuvRoPpEAN War. GREAT Britain. Proclamation declaring it 
no longer expedient to follow Article 57 of the Declaration of 
London, which provides that the enemy or neutral character of 
a vessel is determined by the flag which she is entitled to fly, 
and ordering the British prize courts to apply the rules and prin- 
ciples formerly observed. London Gazette, Nos. 29338, 29340. 

Mexico—UNItTeEp States. The United States issued two proclama- 
tions, the first placing an embargo on the shipment of arms and 
munitions of war into Mexico, and the second lifting the embargo 
on arms and munitions of war consigned to the Mexican Govern- 
ment represented by Carranza. N. Y. Times, Oct. 21, 1915. 

EvuropEAN War. Russia declared war on 
Bulgaria. Text: NV. Y. Times, Oct. 20, 1915. 

EvuRoOPEAN War. GERMANY. German law passed forbidding the 
sale to foreigners of any German-owned ships. N. Y. Times, 
Oct. 28, 1915. 

EUROPEAN Wark. GREAT Britain—UNITED States. The United 
States sent note to Great Britain protesting against restrictions 
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October, 1915. 


23 


30 


31 


31 


on American commerce. Tezxt issued by the Department of State; 
also N. Y. Times, Oct. 28, Nov. 8, 1915. 

EuRoPEAN War. TurKEYy. Turkey in note to the United States 
denied the charges of Armenian atrocities. N.Y. Times, Oct. 22, 
1915. 

EuROPEAN War. GREAT BRITAIN—GREECE. Great Britain offered 
the Island of Cyprus to Greece in return for her support of the 
Allies. The offer was declined by Greece. N. Y. Times, Oct. 21, 
Oct. 23, 1915. 

UniTep Statres—Cuina. Ratifications exchanged of the treaty 
for the advancement of peace signed September 15, 1914. U.S. 
Treaty Series, No. 619. 

EvuropEAN War. France. Proclamation by France declaring 
it no longer expedient to follow Article 57 of the Declaration of 
London which provides that the enemy or neutral character of a 
vessel is determined by the flag which she is entitled to fly, and 
ordering the French prize courts to apply the rules and princi- 
ples formerly observed. A similar proclamation was issued by 
Great Britain on October 20. J. O., Oct. 26, 1915. 

EvuROPEAN War. AusTRIA—UNITED States. Second note from 
Austria on the munitions trade, a rejoinder to the American note 
of Aug. 16. Text issued by the Department of State. 

Cuina. Note verbale presented to China by Japan, Russia and 
Great Britain, advising China to refrain from changing her form 
of government at present. China declined to accept this advice 
and President Yuan was elected Emperor on Dec. 11, 1915. 
N.Y. Times, Oct. 30, Nov. 2, 1915. 

EvuropeEAN War. UwnitTep States. The Department of State 
announced that the naval board of inquiry had reported that 
the Hesperian was sunk by a torpedo. N. Y. Times, Oct. 31, 
1915. 

EuROPEAN War. NETHERLANDS. The Netherlands announced her 
neutrality in the war between France and Bulgaria. J. O., 
Oct. 31, 1915. 

EurRopeaN War. UNITED States—GRrEAT Britain. The steamship 
Hocking, of the Atlantic Transportation Company, and the Dutch 
steamer Hamborn were seized by the British and taken into Hali- 

fax. The Hocking was originally the Ameland and flew the Dutch 
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October, 1915 

flag; it was purchased by one Albert Jensen, of Copenhagen, 
and finally renamed and transferred to American register. On 
November 30, the Genesee and Kankakee of the same line were 
seized and announcement made of their requisition without prize 
hearings. Upon protest from the United States, Great Britain 
announced that the ships had been requisitioned, but would be 
brought before the British prize court for adjudication. N. Y. 
Times, Dec. 2, 3, 4, 1915. 


November, 1915. 

1 Unirep States. The United States Supreme Court declared un- 
constitutional the Arizona anti-alien labor law of 1914. Text of 
decision in this JouRNAL, p. 158. N. Y. Times Nov. 2, 1915. 

3 Unitep States—GreEaT Britain. Agreement effected by an ex- 
change of notes extending the time for appointment of the com- 
mission under Article II of the treaty of September 15, 1915. 
U.S. Treaty Series, No. 602-A. 

3 Unirep STATES—GUATEMALA. Agreement effected by exchange of 
notes extending the time for appointment of the commission 
under Article II of the treaty of September 20, 1915. U.S. Treaty 
Series, No. 598-A. 

8 EvropEAN War. GERMANY—UNITED States. Protest sent to Ger- 
many against the seizure of the American steamer Pass of Bal- 
maha which was captured by a British vessel and later taken by 
a German vessel and ordered before the prize court at Hamburg. 
The Pass of Balmaha was under Canadian register at the begin- 
ning of the war, but most of the stock in the Canadian Company 
was owned by Americans in the Harby Ship Company. N. Y. 
Times, Nov. 9, 1915. 

9 EvropeAN War. The Italian liner Ancona, from Naples to New 
York, was sunk by an Austrian submarine. N.Y. Times, Nov. 10, 
1915. 

10 EvuropeaN War. Denmark. Denmark announced her neutrality 
in the war between France and Bulgaria. J. 0O., Nov. 10, 1915. 

10 European War. GreaT Britain. British Order in Council for- 
bidding, without a special license, any British vessel of 500 gross 
tonnage or over, from carrying a cargo from any foreign port to 
any other foreign port. London Gazette, No. 29362. 
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November, 1916. 


European War. France. French law passed forbidding the sale 
to foreigners of French ships during the war and for six months 
after the cessation of hostilities. J. O., Nov. 14, 1915. 

EuropEAN War. UniTep States. The United States issued a 
neutrality proclamation in the war between France, Great 
Britain, Italy, Serbia and Bulgaria. Text isswed by Department of 
State. Proclamation No. 1317. 


16-22 Unirep States—Paraauay. Agreement effected by exchange 


16 


99 


bo 


29 


30 


of notes extending the time for appointment of the commission 
under Article II of the treaty of August 29, 1914. U.S. Treaty 
Series, No. 614-A. 

UniTrep STaTES—SWEDEN. Agreement effected by exchange of 
notes extending the time for appointment of the commission 
under Article II of the treaty of October 13, 1914. U.S. Treaty 
Series, No. 607-A. 

EuropeAN War. GreEcE. Allied Powers declared a peaceful 
blockade of the Greek coast. N. Y. Times, Nov. 22, 1915. 
The blockade was lifted Dec. 15. N.Y. Herald, Dec. 16, 1915. 

PANAMA—UNITED States. Protocol signed for the determination 
of amount of damages caused by the riot at Panama City July 4, 
1912. U.S. Treaty Series, No. 620. 

EvrRoPEAN War. GERMANY—UNITED States. Germany replied 
to American note of October 14 relating to the Frye. Agreed 
to appointment of two experts, but no umpire. A draft com- 
promise for submission to Hague Tribunal of interpretation of 
certain stipulations of Prussian-American treaties was enclosed. 
Agreement made that until decision of tribunal German naval 
forces will sink only such American vessels as are loaded with 
contraband, when the preconditions provided by the Declara- 
tion of London are present. Agreement made to the conditions 
that persons on board vessels sunk will not be ordered to life- 
boats except where the general conditions afford absolute cer- 
tainty that the boats will reach the nearest port. Tezxt issued by 
the Department of State; also in N. Y. Times, Dec. 9, 1915. 

Great Britrary. Order in Council postponing the coming into 
effect of the international convention for the safety of life at sea, 

until July 1, 1916. This had been previously postponed to Jan- 

uary 1, 1916. London Gazette, No. 29386. 
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November, 1915. 

30 European War. GREAT Britain—UNITED States. Great Brit- 
ain requisitioned, without prize hearings, the vessels Genesee and 
Kankakee, of the Atlantic Transportation Company. See Oct. 31, 
1915. 

30 European War. Great Britain, Russia, France, Italy and Japan. 
Declaration engaging not to conclude peace separately during 
the present war. G. B. Treaty Series, Nos. 1 and 9, 1915; French 
and English texts: G. B. Treaty Series, No. 14, 1915. 


December, 1915. 

2 European War. GREAT BrRITAIN—UNITED States. Protest made 
to Great Britain against seizures of Hocking and Genesee. N.Y. 
Times, Dec. 2, 3, 4, 1915. 

EvuRoPEAN War. GERMANY—UNITED StaTEs. Recall of Captain 
K. Boy-Ed, Naval attaché, and Captain Franz von Papen, mili- 
tary attaché of the German Embassy, asked by the United States. 
N. Y. Times, Dec. 7, 1915. 

6 War. States. The Uni- 
ted States protested to Austria-Hungary against the sinking of 
the Ancona and demanded that the act be denounced, the officer 
who perpetrated the deed punished, and an indemnity paid for 
the American lives lost. Text: VN. Y. Times, Dec. 13, 1915. 

8 EvuropEAN War. FRANCE—UNITED States. The French cruiser 
Descartes searched the Porto Rican liners Coamo, Carolina and 
San Juan, taking from the vessels five Germans. N. Y. Times, 
Dec. 9, 11, 1915. 

11 Curna. President Yuan Shih-Kai accepted the throne of China 
offered him by the Council of State. N.Y. Times, Dec. 12, 1915. 

13. EvrRopEAN GREAT BriITAIN—UNITED States. Note from 
Great Britain in reply to the American note dealing with Ameri- 
can and British exports to neutral countries. Text: NV. Y. Times, 
Dec. 19, 1915. 

14 European War. FRANCE—UNITED States. Note from the United 
States to France protesting against the seizures of Germans on 
American ships Coamo, Carolina and San Juan. N. Y. Times, 
Dec. 15, 1915. 

15 European War. Avustria-HuNGARY—UNITED States. Reply of 
Austria-Hungary to the American note of Dec. 6, relating to the 


OF INTERNATIONAL EVENTS 
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December, 1915. 
destruction of the Ancona. Text issued by the Department of 
State. Text: NV. Y. Times, Dec. 19, 1915. 

16 European War. UNITED States. The House of Representatives 
voted to extend the war tax another year. The present law ex- 
pires, Dec. 31, 1915. N.Y. Times, Dec. 17, 1915. 

19 EvurRopeEAN War. Austria-HuNGARY—UNITED States. The Uni- 
ted States sent a rejoinder to the answer of Austria-Hungary re- 
lating to the Ancona. N.Y. Times, Dec. 20, 1915. Text: N. Y. 
Times, Dec. 23, 1915. 

22 European War. Great Britain. British Order in Council issued 
requisitioning all British refrigerator ships. N.Y. Times, Dec. 23, 
1915. 

27 to January 8. Second Pan American Scientific Congress met in 
Washington December 27 and continued its sessions until Jan- 
uary 8. 

28 European War. UNniTep States. Eight indictments were re- 
turned by a federal grand jury in New York charging a Con- 
gressman, an ex-congressman, and six other men with conspir- 
ing to restrain commerce in their efforts to hinder the shipment 
of war supplies to the allied Powers. N. Y. Times, Dec. 28, 
1915. 

29 European War. UnitTep Second 
note from Austria-Hungary in reply to the American note of 
December 19 regarding the sinking of the Ancona. English text: 
N. Y. Times, Jan. 1, 1916. 

30 European War. British passenger steamer Persia sunk in the 
Mediterranean near Alexandria, Egypt. Robert N. McNeil, 
U.S. Consul at Aden, lost. N. Y. Times, Jan. 1, 1916. 

31 European War. Great Britain announced that all post packages 
consigned to Germany and Austria containing contraband arti- 
cles would be seized. N. Y. Times, Jan. 1, 1916. 

31 European War. The Allies arrested the German, Austrian, Tur- 
kish and Bulgarian consuls at Salonika. N. Y. Times, Jan. 1, 

1916. 
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INTERNATIONAL CONVENTIONS 
RATIFICATIONS, ADHESIONS, DENUNCIATIONS 


COLLISIONS AND SALVAGE. Brussels. Sept. 23, 1910. 
Adhesions: 
Great Britain for Canada. J. O., Oct. 8, 1914. 


HaGuE CONVENTION. October 18, 1907. 
Convention X—For the adaptation to naval war of the principles 
of the Geneva Convention. 
France. French law putting into effect Convention X. J. O., 
Nov. 9, 1914. 


INDUSTRIAL PROPERTY. Paris, 1883; Brussels, 1900; Washington, 1911. 
Ratifications: 
Denmark. J. 0O., Dec. 22, 1914. 
Germany and German protectorates, July 13, 1914. RB. gén. de 
dr. int. public, 22:411. 


INTERNATIONAL COMMERCIAL Statistics. Brussels, Dec. 31, 1913. 
Ratifications: 
Denmark, March 19, 1915. G. B. Treaty Series, No. 10, 1915. 
France (law putting into effect). Aug. 13,1914. J.0O., Aug. 26, 
1914. 
Japan, Feb. 5, 1915. G. B. Treaty Series, No. 10, 1915. 
Netherlands, April 7, 1915. G. B. Treaty Series, No. 10, 1915. 
Adhesions: 
Luxembourg, March 11, 1915. G. B. Treaty Series, No. 10, 
1915. 
Monaco, Nov. 5, 1914. G. B. Treaty Series, No. 10, 1915. 


INTERNATIONAL CONFERENCE ON: ASSISTANCE TO FOREIGNERS. Paris, 
1913. 


Delegates from Germany, Austria-Hungary, Belgium, Den- 
mark, Spain, United States, France, Great Britain, Nether- 
lands, Argentine Republic, Roumania, Russia, Sweden and 
Switzerland adopted a projet of a convention, with resolu- 
tions and voeux. Text: R. gén. de dr. int. pub., 22:412. 
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LITERARY AND Artistic Property. Berne, 1886, 1914. 
Adhesions: 
Japan, Feb. 5, 1915. R. gén. de dr. int. pub., 22:428. 
Netherlands, April 7, 1915. R. gén. de dr. int. pub., 22:428 
Spain, April 20, 1915. R. gén. de dr. int. pub., 22:428. 


PuospHorus. International convention concerning use of white (yellow) 
phosphorus in match manufacture. Berne, September 26, 1906. 
Adhesions: 


Norway. J.0O., Aug. 13, 1914. 


PostaL CONVENTION. Rome, May 26, 1906. 
Adhesions: 
Spain. Modification of Article 5 announced. J. O., May 7, 
1915. 


RADIOTELEGRAPH CONVENTION. London, July 5, 1912. 
Ratifications: 
Brazil, Dee. 18, 1914. J. 0O., Feb. 10, 1915. 
Greece, July 24, 1914. J. O., Feb. 10, 1915. 
Morocco, Nov. 2, 1914. J. 0O., Feb. 10, 1915. 
Adhesions: 
Colombia, Aug. 25, 1914. J.0O., Feb. 10, 1915. 
Guatemala, July 10, 1914. J. O., Feb. 10, 1915. 
Panama, July 14, 1914. J. O., Feb. 10, 1915. 
KATHRYN SELLERS. 


PUBLIC DOCUMENTS RELATING TO INTERNATIONAL LAW 


GREAT BRITAIN ! 


Aliens. British born wives and children of interned aliens. Circular 
to Boards of Guardians, May 19, 1915. 14d. 

Aliens Restriction Order, List of prohibited areas. 1915. 14d. 

Aliens Restriction (Seamen) Order, July 28, 1915. (St. R. & O. 1915, 
No. 717.) 14d. 

American loan. (5 & 6 Geo. V, Ch. 81.) 1d. 

Austrian and German papers found in possession of Mr. James F. J. 
Archibald, Falmouth, Aug. 30, 1915. (Cd. 8012.) 34d. 

Cavell, Miss. Correspondence with the United States Ambassador 
respecting the execution of, at Brussels. (Cd. 8013.) 14d. 

Contraband of war. Proclamation, Aug. 20, 1915, specifying various 
forms of cotton to be treated as. (St. R. & O. 1915, No. 801.) 1d. 

—. Proclamation revising the list of. Oct. 14, 1915. (St. R. & 
O. 1915, No. 994.) 16d. 

Customs. Proclamation, July 28, 1915, consolidating previous proc- 
lamations and orders in council prohibiting the exportation of certain 
articles. (St. R. & O., 1915, No. 713.) 14d. 

——. Orders in council, July 30, 1915, Aug. 3, 1915, Aug. 12, 1915, 
and Sept. 16, 1915, varying proclamation of July 28, 1915. (St. R. & O. 
1915, Nos. 745, 747, 766, 906, 960.) 16d. each. 

Emergency legislation, Manual of. Supplement No. 4, to Aug. 31, 
1915. 2s. 11d. 

European War. Correspondence relating to the occupation of German 
Samoa by an expeditionary force from New Zealand. (Cd. 7972.) 
3led. 

———. Exchange of notes respecting the accession of Japan to the 
declaration of Sept. 5, 1914, between the United Kingdom, France, and 
Russia, engaging not to conclude peace separately. London, Oct. 19, 
1915. (Treaty series, 1915, No. 9.) 1d. 


i Official publications of Great Britain and many of the British colonies may be 
purchased of Wyman & Sons, Ltd., Fetter Lane, E. C., London, England. 
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————. Hungarian translation of the correspondence of the British 
Government relating to the. Is. 2d. 

—. Naval and military despatches relating to the operations 
of the war. Part II. November, 1914, to June, 1915. With map. Qs. 

Export, Prohibitions of, in force in British India, the self-governing 
dominions, Egypt, and certain other British possessions. 414d. 

——. Prohibitions of export in force in the United Kingdom, in 
allied countries, and in neutral countries in Europe. 414d. 

Exportations to China and Siam. Proclamation, Sept. 24, 1915, 
prohibiting exportation of all articles to China and Siam unless con- 
signed as therein specified. (St. R. & O. 1915, No. 932.) 114d. 

Exportations to the Netherlands. Order in Council, Oct. 7, 1915, 
amending proclamation of June 25, 1915, prohibiting the exportation 
of all articles to the Netherlands unless consigned as therein specified. 
(St. R. & O. 1915, No. 972.) 

“Falaba,’’ S.S8., Report of formal investigation into the circumstances 
attending the foundering of the, on March 28, 1915. (Cd. 8021.) 2d. 

Honduras, Treaty of commerce and navigation between the United 
Kingdom and, signed at Guatemala, May 5, 1910; ratifications ex- 
changed June 21, 1915. (Treaty series, 1915, No. 7.) 144d. 

“Lusitania,”’ S. 8., Report of formal investigation into the circum- 
stances attending the foundering of the, on May 7, 1915. (Cd. 8022.) 
2d. 

Mesopotamia and Persian Gulf, Despatches regarding military opera- 
tions in. (Cd. 8074.) 7d. 

Netherlands, Convention between the United Kingdom and, re- 
newing for a further period of five years the arbitration convention of 
Feb. 15, 1905. Signed London, March 25, 1915. (Treaty series, 1915, 
No. 5.) 1d. 

Russia, Agreement between the United Kingdom and, for the recipro- 
cal waiver of consular fees on certificates of origin relating to exports, 
signed at Petrograd, July 3 (16), 1915. (Treaty series, 1915, No. 8.) 1d. 

State Papers, British and Foreign. 1911. Vol. 104. 10s. 6d. 

—. Domestic Series, January 1, 1679, to August 31, 1680. 15s. 
6d. 

Switzerland, Convention additional to the treaty of friendship, com- 
merce and reciprocal establishment between the United Kingdom and 
Switzerland of Sept. 6, 1855. Signed at London, March 30, 1914. 
(Treaty series, 1915, No. 6.) 1d. 
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Trading with the Enemy. Proclamation further defining the expres- 
sion “enemy” in the Trading with the Enemy Proclamations. Sept. 14, 
1915. (St. R. & O. 1915, No. 903.) 14d. 

Trading with the enemy amendment act. (5 & 6 Geo. V, Ch. 79.) 1d. 


UNITED STATES ” 


Consular regulations of foreign countries: Canada and Latin America. 
July, 1915. (Tariff series 24, revised ed.) Paper, 15c. Foreign and 
Domestic Commerce Bureau. 

Enlistment, foreign. Memorandum of law on construction of sec. 10 
of Federal Penal Code, concerning enlistment in service of foreign prince, 
etc., of any person within territory or jurisdiction of United States, by 
Charles Warren. 1915. 30 p. Dept. of Justice. 

Foreign correspondence. Memorandum on history and scope of laws 
prohibiting correspondence with a foreign government, and acceptance 
of commission to serve a foreign state in war, secs. 5 and 9, Federal 
Penal Code, by Charles Warren. 1915. 27 p. Dept. of Justice. 

Foreign sovereignties and rulers, list of. 10th ed. July 15, 1915. 
1 p. Naturalization Bureau. 

Immigration laws, rules of Nov. 15, 1911. 
69 p. Immigration Bureau. 

Mexico, Export of arms, etc., to. Proclamation No. 1315, Oct. 19, 
1915. State Dept. 

Netherlands, Agreement between United States and, extending dura- 
tion of arbitration convention of May 2, 1908. Signed Washington, 
May 9, 1914, proclaimed Aug. 21,1915. 4p. (Treaty series 617.) [Eng- 
lish and Dutch.] State Dept. 

Neutrality. Diplomatic correspondence with belligerent govern- 
ments relating to neutral rights and duties. 1915. 198 p. (The White 
Book, No. 2, printed and distributed Oct. 21, 1915.) Paper, 75c. State 
Dept. 


6th ed., October, 1915. 


. France, Great Britain, Italy, Serbia, and Bulgaria. Proc- 
lamation No. 1317, Nov. 11, 1915. 4p. State Dept. 
. Italy and Turkey. Proclamation No. 1308, Aug. 23, 1915. 
4p. State Dept. 

2 When prices are given, the document in question may be obtained for the amount 
noted from the Superintendent of Documents, Government Printing Office, Washing- 
ton, D. C. 
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Parcel post convention between United States and Argentine Repub- 
lic, signed Washington, March 12, 1915, approved March 15 and Sept. 
15, 1915. 13 p. [English and Spanish.] Post Office Dept. 

Peace, Treaty between United States and China for advancement of, 
signed Washington, Sept. 15, 1915, proclaimed Oct. 23, 1915. 6 p. 
(Treaty series 619.) State Dept. 

Peace treaty between United States and Italy, May 5, 1914. Agree- 
ment effected by exchange of notes extending time for appointment of 
commission under, signed Sept. 18, 1915. (Treaty series 615%.) State 
Dept. 

Peace treaties, general, of 1914, ratified and made public. 114 p. 
Senate. 

Radio communication laws of United States and international radio- 
telegraphic convention signed at London, July 5, 1912, regulations 
governing radio operators and use of radio apparatus on ships and on 
land. Edition, July 27, 1914, reprint 1915, with addenda. 100 p. il. 
Paper, 15c. Bureau of Navigation. 

Ships, Measurement of. Regulations interpreting laws relating to 
admeasurement of vessels, with laws of United States and Suez Canal 
Regulations, July 13, 1915 (with list of references). 84 p. Paper, 10c. 
2d ed., Sept. 22, 1915. Paper, 15c. Bureau of Navigation. 

Spain, Guide to law and legal literature of, by Thomas W. Palmer, 
Jr. 1915. 174p. Cloth, 50c. Library of Congress. 

Geo. A. FIncuH. 


JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


TRUAX AND THE ATTORNEY GENERAL OF THE STATE OF ARIZONA V. RAICH 
Supreme Court of the United States 
Decided November 1, 1915 


A law enacted by the State of Arizona and proclaimed by the Gover- 
nor on December 14, 1914, provided that 


Any company, corporation, partnership, association or individual who is, or may 
hereafter become an employer of more than five (5) workers at one time, in the State 
of Arizona, regardless of kind or class of work, or sex of workers, shall employ not less 
than eighty (80) per cent qualified electors or native-born citizens of the United 
States or some sub-division thereof 


Raich (the appellee), a native of Austria, and an inhabitant of Arizona 
but not a qualified elector, was employed as a cook by the appellant, 
William Truax, Sr., in his restaurant in Bisbee, Ariz. Truax had nine 
employés, seven of whom were neither native-born citizens of the United 
States nor qualified electors. After the passage of the act, Truax in- 
formed Raich that, by reason of its requirements and because of the fear 
of the penalties that would be incurred in case of its violation, he would 
be discharged when the law was proclaimed. Thereupon Raich filed a 
bill in equity in the District Court of the United States asserting that the 
act denied him the equal protection of the laws and hence was contrary 
to the Fourteenth Amendment of the Constitution of the United States, 
and sought a decree declaring the act to be unconstitutional and re- 
straining the State officers and his employer from taking action there- 
under. After a hearing before three judges, the United States District 
Court granted an injunction restraining the Attorney General of the 
State and the county attorney from enforcing the act against Truax. 
(219 Fed. Rep. 273.) An appeal from this decision was taken to the 
Supreme Court of the United States. After disposing of several conten- 
tions of the defendants in support of their motion to dismiss the bill, the 
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Supreme Court, speaking through Mr. Justice Holmes, decided upon the 
constitutional question as follows: 

The question then is whether the act assailed is repugnant to the 
Fourteenth Amendment. Upon the allegations of the bill, it must be 
assumed that the complainant, a native of Austria, has been admitted 
to the United States under the Federal law. He was thus admitted with 
the privilege of entering and abiding in the United States, and hence of 
entering and abiding in any State in the Union. (See Gegiow v. Uhl, 
Commissioner, decided October 25, 1915, ante, p. 3.) Being lawfully an 
inhabitant of Arizona, the complainant is entitled under the Fourteenth 
Amendment to the equal protection of its laws. The description‘ any 
person within its jurisdiction ’—as it has frequently been held, includes 
aliens. ‘‘These provisions,’’ said the court in Yick Wo v. Hopkins, 118 
U.S. 356, 369 (referring to the due process and equal protection clauses 
of the Amendment), ‘“‘are universal in their application, to all persons 
within the territorial jurisdiction, without regard to any differences of 
race, of color, or of nationality; and the equal protection of the laws is a 
pledge of the protection of equal laws.’”’ See also Wong Wing v. United 
States, 163 U.S. 228, 242; United States v. Wong Kim Ark, 169 U. 8. 
649, 695. The discrimination defined by the act does not pertain to the 
regulation or distribution of the public domain, or of the common prop- 
erty or resources of the people of the State, the enjoyment of which may 
be limited to its citizens as against both aliens and the citizens of other 
States. Thus in McCready v. Virginia, 94 U.S. 391, 396, the restriction 
to the citizens of Virginia of the right to plant oysters in one of its rivers 
was sustained upon the ground that the regulation related to the com- 
mon property of the citizens of the State, and an analogous principle 
was involved in Patsone v. Pennsylvania, 232 U.S. 138, 145, 146, where 
the discrimination against aliens upheld by the court had for its object 
the protection of wild game within the State with respect to which it 
was said that the State could exercise its preserving power for the benefit 
of its own citizens if it pleased. The case now presented is not within 
these decisions, or within those relating to the devolution of real prop- 
erty (Hauenstein v. Lynham, 100 U. 8. 483; Blythe v. Hinckley, 180 
U.S. 333, 341, 342); and it should be added that the act is not limited to 
persons who are engaged on public work or receive the benefit of public 
moneys. The discrimination here involved is imposed upon the conduct 


of ordinary private enterprise. 
The act, it will be observed, provides that every employer (whether 
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corporation, partnership, or individua” who employs more than five 
workers at any one time “regardless of kind or class of work, or sex of 
workers” shall employ “not less than eighty per cent qualified electors 
or native-born citizens of the United States or some subdivision thereof.” 
It thus covers the entire field of industry with the exception of enter- 
prises that are relatively very small. Its application in the present case 
is to employment in a restaurant the business of which requires nine 
employés. The purpose of an act must be found in its natural operation 
and effect (Henderson v. Mayor, 92 U. 8S. 259, 268; Bailey v. Alabama, 
219 U.S. 219, 244), and the purpose of this act is not only plainly shown 
by its provisions, but it is frankly revealed in its title. It is there de- 
scribed as ‘‘An act to protect the citizens of the United States in their 
employment against non-citizens of the United States, in Arizona.” As 
the appellants rightly say, there has been no subterfuge. It is an act 
aimed at the employment of aliens, as such, in the businesses described. 
Literally, its terms might be taken to include with aliens those nat- 
uralized citizens who by reason of change of residence might not be at 
the time qualified electors in any subdivision of the United States, but 
we are dealing with the main purpose of the statute, definitely stated, 
in the execution of which the complainant is to be forced out of his em- 
ployment as a cook in a restaurant, simply because he is an alien. 

It is sought to justify this act as an exercise of the power of the State 
to make reasonable classifications in legislating to promote the health, 
safety, morals and welfare of those within its jurisdiction. But this 
admitted authority, with the broad range of legislative discretion that it 
implies, does go so far as to make it possible for the State to deny to 
lawful inhabitants, because of their race or nationality, the ordinary 
means of earning a livelihood. It reqvires no argument to show that the 
right to work for a living in the common occupations of the community 
is of the very essence of the personal freedom and opportunity that it was 
the purpose of the amendment to secure. Butchers’ Union Co. 
Crescent City Co., 111 U. 8. 746, 762; Barbier v. Connolly, 113 U.S. 
31; Yick Wo v. Hopkins, supra; Allgeyer v. Louisiana, 165 U.S. 578, 589, 
590; Coppage v. Kansas, 236 U. 8. 1, 14. If this could be refused solely 
upon the ground of race or nationality, the prohibition of the denial to 
any person of the equal protection of the laws would be a barren form 
of words. It is no answer to say, as it is argued, that the act proceeds 
upon the assumption that “the employment of aliens unless restrained 
was a peril to the public welfare.”’ The discrimination against aliens 
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in the wide range of employments to which the act relates is made an 
end in itself and thus the authority to deny to aliens, upon the mere 
fact of their alienage, the right to obtain support in the ordinary fields of 
labor is necessarily involved. It must also be said that reasonable 
classification implies action consistent with the legitimate interests of 
the State, and it will not be disputed that these cannot be so broadly 
conceived as to bring them into hostility to exclusive Federal power. 
The authority to control immigration—to admit or exclude aliens—is 
vested solely in the Federal Government. Fong Yue Ting v. United 
States, 149 U. 5. 698, 713. The assertion of an authority to deny to 
aliens the opportunity of earning a livelihood when lawfully admitted to 
the State would be tantamount to the assertion of the right to deny them 
entrance and abode, for in ordinary cases they cannot live where they 
cannot work. And, if such a policy were permissible, the practical result 
would be that those lawfully admitted to the country under the authority 
of the acts of Congress, instead of enjoying in a substantial sense and in 
their full seope the privileges conferred by the admission, would be 
segregated in such of the States as choose to offer hospitality. 

It is insisted that the act should be supported because it is not ‘“‘a total 
deprivation of the right of the alien to labor”; that is, the restriction is 
limited to those businesses in which more than five workers are em- 
ployed, and to the ratio fixed. It is emphasized that the employer in any 
line of business who employs more than five workers may employ aliens 
to the extent of twenty per cent of his employés. But the fallacy of this 
argument at once appears. If the State is at liberty to treat the employ- 
ment of aliens as in itself a peril requiring restraint regardless of kind of 
work, it cannot be denied that the authority exists to make its measures 
to that end effective. Otis v. Parker, 187 U.S. 606; Silz v. Hesterburg, 
211 U.S. 31; Purity Extract Co. v. Lynch, 226 U.S. 192. If the restric- 
tion to twenty per cent now imposed is maintainable the State un- 
doubtedly has the power if it sees fit to make the percentage less. We 
have nothing before us to justify the limitation to twenty per cent save 
the judgment expressed in the enactment, and if that is sufficient, it is 
difficult to see why the apprehension and conviction thus evidenced 
would not be sufficient were the restriction extended so as to permit only 
ten per cent of the employés to be aliens or even a less percentage, or 
were it made applicable to all businesses in which more than three 
workers were employed instead of applying to those employing more than 
five. We have frequently said that the legislature may recognize degrees 


162 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


of evil and adapt its legislation accordingly (St. Louis Consol. Coal Co. v. 
Illinois, 185 U. S. 203, 207; McLean v. Arkansas, 211 U. 8S. 539, 551; 
Miller v. Wilson, 236 U.S. 373, 384); but underlying the classification is 
the authority to deal with that at which the legislation is aimed. The 
restriction now sought to be sustained is such as to suggest no limit to 
the State’s power of excluding aliens from employment if the principle 
underlying the prohibition of the act is conceded. No special public 
interest with respect to any particular business is shown that could 
possibly be deemed to support the enactment, for as we have said it 
relates to every sort. The discrimination is against aliens as such in 
competition with citizens in the described range of enterprises and in our 
opinion it clearly falls under the condemnation of the fundamental law. 
The question of rights under treaties was not expressly presented by 
the bill, and, although mentioned in the argument, does not require at- 
tention in view of the invalidity of the act under the Fourteenth Amend- 
ment. 
Order affirmed. 
HEIM V. MCCALL 


Supreme Court of the United States 
Decided November 29, 1915 


Section 14 of the Labor Law of the State of New York ! provides that 


In the construction of public works by the State or a municipality, or by persons 
contracting with the State or such municipality, only citizens of the United States 
shall be employed; and in all cases where laborers are employed on any such public 
works, preference shall be given citizens of the State of New York. In each contract 
for the construction of public works a provision shall be inserted, to the effect that, 
if the provisions of this section are not complied with, the contract shall be void. 


The requirements of this section were incorporated into the contracts 
let by the Public Service Commission for the First District of the State 
of New York for the construction of additional subway lines in the City 
of New York. In the course of construction the contractors employed a 
large number of laborers and mechanics who were Italian subjects. 
Complaint was made to the Public Service Commission of the violation 


‘ Laws 1909, Ch. 36, Consol. Laws, Ch. 31. This section was amended by Act of 
March 11, 1915, Ch. 51, Laws of New York, 1915, so as to read that in the construc- 
tion work referred to “preference shall be given to citizens over aliens,” and that 
‘aliens may be employed when citizens are not available.” 
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of the law and the alien labor provision in the contracts and the Commis- 
sion refused to approve monthly payments due to the contractors and 
threatened to declare the contracts void. A bill in equity was then filed 
to restrain the Public Service Commission from taking such action. The 
bill alleged, among other things, that the law was unconstitutional for 
the reason that its enforcement would deprive employers and employés 
of liberty and property without due process of law and deny to both the 
equal protection of the laws, and because it was in violation of the treaty 
of 1871 between the United States and Italy which, it was contended, put 
aliens within the State of New York upon an equality with citizens of the 
State with respect to the right to labor upon public works. The case 
reached the Court of Appeals of New York, which ordered the bill dis- 
missed, and an appeal was taken to the Supreme Court of the United 
States. Adopting the findings of the New York Court of Appeals on the 
points of local law decided by it, the Supreme Court of the United States, 
by Mr. Justice McKenna, delivered the following opinion on the con- 
stitutional and treaty questions involved: 

The contentions of plaintiffs in error under the Constitution of the 
United States and the arguments advanced to support them were at 
one time formidable in discussion and decision. We can now answer 
them by authority. They were considered in Atkin v. Kansas, 191 U. 5. 
207, 222, 223. It was there declared, and it was the principle of decision, 
that “‘it belongs to the State, as guardian and trustee for its people, and 
having control of its affairs, to prescribe the conditions upon which it will 
permit public work to be done on its behalf, or on behalf of its munic- 
ipalities.’”’” And it was said, ‘‘ No court has authority to review its action 
in that respect. Regulations on this subject suggest only considerations 
of public policy. And with such considerations the courts have no con- 
cern.” 

This was the principle declared and applied by the Court of Appeals 
in the decision of the present case. Does the instance of the case justify 
the application of the principle? In Atkin v. Kansas the law attacked 
and sustained prescribed the hours (8) which should constitute a day’s 
work for those employed by or on behalf of the State, or by or on behalf 
of any of its subdivisions. The Fourteenth Amendment was asserted 
against the law; indeed, there is not a contention made in this case that 
was not made in that. * * * In all particulars except one the case 
was the prototype of this. There the hours of labor were prescribed; 
here the kind of laborers to be employed. The one is as much of the 
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essence of the right regulated as the other, that is, the same elements are 
in both cases. * * * The contentions of plaintiffs in error, therefore, 
which are based on the Fourteenth Amendment cannot be sustained. 

Are plaintiffs in error any better off under the treaty provision which 
they invoke in their bill? The treaty with Italy is the one especially 
applicable, for the aliens employed are subjects of the King of Italy. By 
that treaty (1871) it is provided, Articles II and III, 17 Stat. 845, 846: 


The citizens of each of the high contracting parties shall have liberty to travel in 
the states and territories of the other, to carry on trade, wholesale and retail, to hire 
and occupy houses and warehouses, to employ agents of their choice, and generally to 
do anything incident to, or necessary for trade, upon the same terms as the natives of 
the country, submitting themselves to the laws there established. 

The citizens of each of the high contracting parties shall receive, in the states and 
territories of the other, the most constant protection and security for their persons 
and property, and shall enjoy in this respect the same rights and privileges as are or 
shall be granted to the natives, on their submitting themselves to the conditions 
imposed upon the natives. 


There were slight modifications of these provisions in the treaty of 
1913, as follows: 

That the citizens of each of the high contracting parties shall receive, in the states 
and territories of the other, the most constant security and protection for their persons 
and property and for their rights. * * * 


Construing the provision of 1871 the Court of Appeals decided that 
it “‘does not limit the power of the State, as a proprietor, to control the 
construction of its own works and the distribution of its own moneys.” 
The conclusion is inevitable, we think, from the principles we have 
announced. We need not follow counsel in dissertation upon the treaty- 
making power or the obligations of treaties when made. The present 
case is concerned with construction, not power; and we have precedents 
to guide construction. The treaty with Italy was considered in Patsone 
v. Pennsylvania, 232 U.S. 138, 145, and a convention with Switzerland 
(as in the present case) which was supposed to become a part of it. It 
was held that a law of Pennsylvania making it unlawful for unnaturalized 
foreign-born residents to kill game and to that end making the possession 
of shotguns and rifles unlawful, did not violate the treaty. Adopting the 
declaration of the court below, it was said ‘‘that the equality of rights 
that the treaty assures is equality only in respect of protection and 
security for persons and property.”” And the ruling was given point by a 
citation of the power of the State over its wild game which might be 
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preserved for its own citizens. In other words, the ruling was given 
point by the special power of the State over the subject-matter, a power 
which exists in the case at bar, as we have seen. 

From these premises we conclude that the Labor Law of New York and 
its threatened enforcement do not violate the Fourteenth Amendment or 
the rights of plaintiffs in error thereunder nor under the provisions of the 
treaty with Italy. 

Judgment affirmed. 


MACKENZIE V. HARE ET AL., BOARD OF ELECTION OF SAN FRANCISCO 
Supreme Court of the United States 
Decided December 6, 1915 


This is an appeal from the decision of the Supreme Court of California, 
rendered August 5, 1913, and printed in the July, 1914, number of the 
Journal (Vol. 8, p. 665). The petitioner, a native-born citizen of the 
United States and a resident of the State of California, married a British 
subject. After her marriage she continued to reside with her husband in 
California and, upon application to be registered as a voter, her request 
was denied on the ground that, by her marriage to a British subject, she 
took the nationality of her husband and ceased to be a citizén of the 
United States. The petitioner claims the right to vote under the Con- 
stitution of the State of California, which gives the suffrage ‘‘to every 
native citizen of the United States,” and under the Constitution of the 
United States, which provides that every person born in the United 
States is a citizen thereof. Prior to the marriage of the plaintiff, Congress 
enacted the Citizenship Act of March 2, 1907, section 3 of which pro- 
vides: 


That any American woman who marries a foreigner shall take the nationality of 
her husband. At the termination of the marital relation she may resume her Amer- 
ican citizenship, if abroad, by registration as an American citizen within one year 
with a consul of the United States, or by returning to reside in the United States, or, 
if residing in the United States at the termination of the marital relation, by con- 
tinuing to reside therein. 


_ The plaintiff contended, first, that this legislation applied only to 
citizens residing abroad and not to citizens who reside in the United 
States, but the court declined to limit the application of the act in this 
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way and construed it to include all American citizens wherever residing. 
The petitioner then contended that, if the act applied to her, it was un- 
constitutional, the argument being that “the citizenship of plaintiff was 
an incident to her birth in the United States and, under the Constitution 
and laws of the United States, it became a right, privilege and immunity 
which could not be taken away from her except as a punishment for 
crime or by her voluntary expatriation.”’ 

After summarizing the arguments, the court, speaking through Mr. 
Justice McKenna, decided as follows: 

It would make this opinion very voluminous to consider in detail the 
argument and the cases urged in support of or in attack upon the oppos- 
ing conditions. Their foundation principles, we may assume, are known. 
The identity of husband and wife is an ancient principle of our juris- 
prudence. It was neither accidental nor arbitrary and worked in many 
instances for her protection. There has been, it is true, much relaxation 
of it but in its retention as in its origin it is determined by their intimate 
relation and unity of interests, and this relation and unity may make it 
of public concern in many instances to merge their identity, and give 
dominance to the husband. It has purpose, if not necessity, in purely 
domestic policy; it has greater purpose and, it may be, necessity, in 
international policy. And this was the dictate of the act in controversy. 
Having this purpose, has it not the sanction of power? 

Plaintiff contends, as we have seen, that it has not, and bases her 
contention upon the absence of an express gift of power. But there may 
be powers implied, necessary or incidental to the expressed powers. Asa 
government, the United States is invested with all the attributes of 
sovereignty. As it has the character of nationality it has the powers of 
nationality, especially those which concern its relations and intercourse 
with other countries. We should hesitate long before limiting or em- 
barrassing such powers. But monition is not necessary in the present 
case. There need be no dissent from the cases cited by plaintiff; there 
need be no assertion of very extensive power over the right of citizenship 
or of the imperative imposition of conditions upon it. It may be con- 
ceded that a change of citizenship cannot be arbitrarily imposed, that is, 
imposed without the concurrence of the citizen. The law in controversy 
does not have that feature. It deals with a condition voluntarily entered 
into, with notice of the consequences. We concur with counsel that 
citizenship is of tangible worth, and we sympathize with plaintiff in her 
desire to retain it and in her earnest assertion of it. But there is involved 
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more than personal considerations. As we have seen, the legislation was 
urged by conditions of national moment. And this is an answer to the 
apprehension of counsel that our construction of the legislation will make 
every act, though lawful, as marriage, of course, is, a renunciation of 
citizenship. The marriage of an American woman with a foreigner has 
consequences of like kind, may involve national complications of like 
kind, as her physical expatriation may involve. Therefore, as long as 
the relation lasts it is made tantamount to expatriation. This is no 
arbitrary exercise of government. It is one which, regarding the inter- 
national aspects, judicial opinion has taken for granted would not only 
be valid but demanded. It is the conception of the legislation under 
review that such an act may bring the Government into embarrassments 
and, it may be, into controversies. It is as voluntary and distinctive as 
expatriation and its consequence must be considered as elected. 
Judgment affirmed. 


2x ParTE WEBER 
British Court of Appeal 
Decided July 26, 1915 
(The Times Law Reports, Volume 31, page 602) 


This was an application by way of appeal from the refusal of the 
Divisional Court to grant a writ of habeas corpus in the case of Antonius 
Charles Frederick Weber, who was interned in the Isle of Man as an 
alien enemy. 

The facts and arguments fully appear from the judgment. 

Lord Justice SwINFEN Eapy, in giving judgment, said that assuming, 
without deciding, that in such a case as the present an appeal lay to 
that court, he was of opinion that the application failed on the merits. 
The appellant Weber was 32 years of age. He was born on January 30, 
1883, at Neuwied, in Germany. He left Germany when he was a little 
over 15 years of age and he went to South America and after living there 
for two or three years he came to England, where he stated that he had 
lived since about January, 1901. In January, 1903, he married Johanna 
Maria, widow of John Van Rhyn, a Dutchman. The lady was herself 
originally of Dutch nationality. She was a widow with three children, 
and there had been two children born of that marriage. The appellant 


168 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


stated that he lived with his wife in Hackney and that his occupation 
was that of confidential clerk and cashier to M. Simon Milandre, a 
Frenchman who lived and carried on business near Paris as a dealer 
in poultry. He had been interned and the ground of his present applica- 
tion was that he disputed that he was an alien enemy and he contended 
that he was of no nationality whatever. Born in Germany and having 
lived in Germany until he was nearly fifteen years of age, he said that 
he had lost German nationality by virtue of the law passed on June 1, 
1870, before the Franco-German War, which provided that Germans 
who left the territory of the Confederation and resided for 10 years un- 
interruptedly abroad ipso facto lost their nationality. 

He stated that the term of ten years was calculated from the moment 
of leaving German territory, or, in case they were in possession of a 
passport or of a Heimatschein (and there was some conflict as to what 
the document exactly was), from the moment when the document ceased 
to have currency—that was to say, one year after the date of its issue. 
In one of the documents this Heimatschein was translated as being a 
certificate of nativity. Dr. Schirrmeister-Marshal, an English barrister 
and a former German who had been naturalized, stated that the true 
and proper translation of Heimatschein was not a certificate; he stated 
that it was mistranslated in the official English translation, and that 
it was a document prepared by the authorities of one Federal State 
certifying that the person named in it was a subject of that State, and 
that such a certificate was in use chiefly when the subject of one Federal 
State intended to visit another, in which case a passport was unsuitable, 
and that such certificates had now become obsolete. 

In support of the application, Dr. Schirrmeister-Marshal stated, as 
a matter of legal opinion, that in the statute of 1870 there was no excep- 
tion of persons under 21, and that it had been judicially determined in 
Germany that the mere expiration of the statutory period of ten years 
or eleven years as the case might be was sufficient in all cases to deprive 
the party of his German nationality. 

A new statute had been passed in Germany dated July 22, 1913. It 
was said that the statute was not retrospective. He was not satisfied 
of that. He had to consider the effects of these two statutes. It was 
said that under the new statute if the applicant had not lost his na- 
tionality previously he certainly lost it on attaining the age of 31 years. 
In his Lordship’s opinion the applicant had failed to establish that he 
had entirely lost for all purposes his German nationality. It was said 
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that the law of 1870 was passed to free the German Government from 
the burden of protecting abroad persons who had been absent for that 
period; but it was quite manifest when the provisions of the laws of 1870 
and 1913 were compared that the applicant had not entirely lost his 
German nationality for all purposes whatever. If he were to return to 
Germany, and if in the language of section 26 of the Act of 1913 he were 
to prove “that no blame attached to him, the Federal State to which he 
formerly belonged may not refuse to naturalize him.”’ 

Moreover, in certain cases even without returning to Germany, a 
person who had lost nationality in the circumstances which he had 
mentioned, even if in the meantime he had acquired a foreign domicile, 
might still, according to the language of the statute, recover his na- 
tionality. In other words, although his position might be affected by 
his absence from Germany he had not entirely lost his nationality of 
origin. In those circumstances the applicant had failed to establish 
by the evidence which he had adduced that he was not an alien enemy. 
It would be sufficient to say that he had failed to satisfy the court that 
he had ceased to be of German nationality. He was not, therefore, 
entitled to have recourse to the court for a writ of habeas corpus. 

Lord Justice Phillimore and Lord Justice Bankes agreed. 


THe ANTARES (AND Four OTHER VESSELS) 
British Prize Court 
Decided March 8, 1915 
(The Times Law Reports, Volume 31, page 290) 


By Order I, Rule 2, of the Prize Court Rules, 1914, “ Unless the con- 
trary intention appears, the provisions of these rules relative to ships 
shall extend and apply, mutatis mutandis, to goods.” By Order X XIX, 
Rule I, where the Lords of the Admiralty desire to requisition a ship 
and there is no reason to believe that the ship is entitled to be released, 
the judge shall order the ship to be appraised and to be delivered to 
them, ‘Provided that no order shall be made by the judge under this 
rule in respect of a ship which he considers there is good reason to be- 
lieve to be neutral property.””. By Rule 3, where a ship is required 
forthwith for the service of the Crown, a judge can order it to be forth- 
with released to the Lords of the Admiralty without appraisement. 
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Certain copper was shipped at New York by an American company 
on board a Norwegian vessel and was consigned to Sweden, and was 
bought afloat by Swedish subjects under a contract guaranteeing that 
it was for consumption in Norway and /or Sweden. While the vessel 
was at sea, copper was declared absolute contraband, and the copper in 
question afterwards was seized at sea and brought to Liverpool, and the 
Crown issued a writ in prize claiming that the goods were liable to con- 
fiscation. Subsequently an order was made ex parte by the registrar 
instructing the marshal to release the copper to the Lords of the Ad- 
miralty, who wished to requisition it. On an application to discharge 
the order 

Held, that though there was sufficient doubt as to whether the goods 
were entitled to be released to prevent the order from being bad on the 
ground that there was reason to believe that they were so entitled, yet 
as they were neutral property it was impossible for the Crown to requisi- 
tion them, and therefore the order must be discharged. 


THE OPHELIA 
British Prize Court 
Decided May 21, 1915 
(The Times Law Reports, Volume 31, page 452) 


This was a German vessel captured by a British warship and taken 
into port and detained as prize. A claim for her release was made on 
behalf of the Government of Germany on the ground that the vessel 
was a military hospital ship belonging to that government, and was 
therefore exempt from capture under the provisions of Article I of the 
Hague Convention of 1907 for the Adaptation to Maritime Warfare of 
the Principles of the Geneva Convention.! The Crown admitted that 
the formal requirements of the convention necessary to bring a vessel 
within the exempted class had been complied with, and stated that it 


‘ The pertinent part of this article reads as follows: ‘‘ Military hospital ships, that 
is to say, ships constructed or assigned by states specially and solely with a view to 
assisting the wounded, sick, and shipwrecked, the names of which have been com- 
municated to the belligerent Powers at the commencement or during the course of 
hostilities, and in any case before they are employed, shall be respected, and cannot 
be captured while hostilities last.” 


| 

| 
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desired that full effect be given to the principles of the convention. It 
was claimed, however, that the Ophelia, though ostensibly a hospital 
ship, was actually used as a scouting or signalling vessel of the German 
navy and, therefore, under Article 4 of the Hague Convention? was not 
entitled to immunity from capture. 

The court’s investigation of the facts developed that, at the time of 
capture on October 18, 1914, the Ophelia was encountered in the vi- 
cinity of a recent naval engagement during which several German 
torpedo boats had been sunk; that upon the approach of the boarding 
party from the British cruiser, the commander of the Ophelia threw 
overboard a number of secret documents, including a code, a list of 
wireless stations, mine areas, etc., and a wireless log. The vagueness 
of the orders under which the vessel was operating and the hesitancy of 
the commander in answering questions as to his movements created the 
suspicion that the vessel was engaged in transmitting intelligence to 
theenemy. It was also developed that the Ophelia had been encountered 
by a British submarine about ten days previous to her capture and had 
fled in order to escape search. The court found that on that occasion 
the vessel, while claiming to be in search of survivors from a sunken 
German submarine, had taken 48 hours to cover a distance of 60 miles 
which she could have covered in less than six hours, and that there was 
“no explanation of this lamentable and possibly fatal delay on the part of 
a hospital ship, which is said to have been on a mission to try to rescue 
survivors. She saw no survivors and no corpses in her search, which 
was not only belated, but which was very short and inadequate. There 
was an entire absence of the care, deliberation, thoroughness, and com- 
pleteness to be expected in such a search.” 

The commander of the Ophelia admitted that on the previous occa- 
sion referred to, he left the vicinity shortly after sighting the British sub- 
marine, but denied that he fled from it, upon which the court commented: 


Upon the disputed question which the account given by the commander raises, 
one naturally asks why, as the hospital ship saw the submarine more than once, she 
did not speed towards it rather than away from it, in order to try to get some infor- 
mation about the locus of the accident or the saving of the seamen or the possibility 
of rescuing survivors? Those in command of a genuine hospital ship on a humane 
quest would not fear any harm or ill-treatment from a British submarine or any other 
war vessel. 


? Paragraph 2 of Article 4 reads as follows: “The governments undertake not to 
use these ships for any military purpose.” 


| 
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Incidentally it was established that the Ophelia had never rendered 
any hospital service since she was commissioned. 

The construction and equipment of the vessel was also relied upon as 
evidence of the use to which she was put. An examination of her con- 
struction and equipment showed that the vessel was unsuitable for 
service as a hospital ship according to the requirements of the British 
Admiralty, but it was contended that the Ophelia was merely an auxiliary 
ship used for transporting the sick and wounded to land hospitals, and 
the court found that as “there is no standard of suitability either of 
construction or equipment for a hospital ship * * * I am not pre- 
pared to say * * * that the ship was not, in fact, adapted, albeit, 
inadequately and imperfectly, for the proper purposes of a hospital 
ship.”” The apparatus and appliances suitable for signalling which 
were found upon the ship, raised a strong doubt in the mind of the 
court as to whether the vessel was constructed and adapted solely for 
hospital purposes. An exceptionally large number of lights of different 
colors were found upon the vessel and British naval experts testified 
that she was undoubtedly fitted and intended for signalling purposes. 
The evidence as to what quantity of these lights and signalling appli- 
ances had been used and as to the times and purposes for which they 
were used was unsatisfactory and, furthermore, the records which 
would give this information had been burned surreptitiously after the 
capture of the ship and while she was in custody awaiting trial. The 
court gave decisive weight to the spoliation of these documents and 
condemned the vessel in the following language: 

The cases have usually dealt with the spoliation of documents like 
ship’s papers and documents relating to cargoes; hospital ships were 
little known in former days, but in my opinion the principles apply 
equally forcibly, to say the least, to documents which would throw light 
upon the way in which a ship purporting to be solely a hospital ship had 
been employed. There is a useful summary of the effect of the cases 
in the judgment of Dr. Lushington in the Johanna Emilie (Spinks at 
p. 20). I take out the following passages: 


I must say a word as to the spoliation of papers generally. I do not know that 
there is to be found in any of Lord Stowell’s judgments any direct definition of the 
word “‘spoliation.”’ 

I am of opinion that the mere destruction of papers is not, under all circumstances, 
to be considered a spoliation; I say under all circumstances, because the principle 
might be carried to a very absurd length. I apprehend it might be said, if at any 
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time during a long voyage the master destroyed papers that had no relevancy to it, 
relating to a former voyage, the matter would not be put in issue. To say that was 
a spoliation of papers, would be going the length of saying that nothing in the na- 
ture even of a private letter was to be destroyed after the vessel had left her port. 
I am not, however, disposed to relax the practical effect of the rules laid down by Lord 
Stowell, because they are consistent with good sense, and with justice to all parties; 
but they must not be pressed beyond his true intention with reference to all the facts 
of the case. 

Now, let me say a word on this, as to the time at which the papers are destroyed. 
I pray that my meaning may not be understood beyond the words I use. I hold 
time to be of great importance. If papers are destroyed when the capturing vessel 
is in sight, or there is a chance of capture, it is the strongest proof that these papers 
contain some matter which would inure to condemnation; so it is if they are de- 
stroyed at the time of capture, and if they are destroyed clandestinely after capture, 
but if the papers are destroyed a long time antecedently, before there is any proba- 
bility that they were destroyed for fraudulent purposes, and there is no evidence that 
it was for fraudulent purposes, then, though there is spoliation, and though, no 
doubt, the inference of law is against the act during war, yet the case is of a less 
stringent nature. 


Upon this important subject I will also cite what Chancellor Kent 
says in his well-known Commentaries: 


The concealment of papers material for the preservation of the neutral character 
justifies a capture, and carrying into port for adjudication, though it does not ab- 
solutely require a condemnation. It is good ground to refuse costs and damages on 
restitution, or to refuse further proof to relieve the obscurity of the case, where the 
cause labored under heavy doubts, and there was prima facie grounds for condemna- 
tion independent of the concealment. The spoliation of papers is a still more aggra- 
vated and inflamed circumstance of suspicion. ‘bhat fact may exclude further proof, 
and be sufficient to infer guilt; but it does not, in England, as it does by the maritime 
law of other countries, create an absolute presumptio juris et de jure; and yet a case 
that escapes with such a brand upon it is saved so as by fire. The Supreme Court of 
the United States has followed the less rigorous English rule, and held that the 
spoliation of papers was not, of itself, sufficient ground for condemnation, and that 
it was a circumstance open for explanation, for it may have arisen from accident, 
necessity, or superior force. If the explanation be not prompt and frank, or be weak 
and futile, if the cause labors under heavy suspicions, or there be a vehement pre- 
sumption of bad faith or gross prevarication, it is good cause for the denial of further 
proof, and the condemnation ensues from defects in the evidence, which the party is 
not permitted to supply (p. 158 of Vol. 1, 12th edition). 


These are sound and salutary doctrines. In my judgment they are in 
a special sense applicable to ships claiming to be hospital ships. 

In proportion to the immunity and protection which every belligerent 
Power actuated by feelings of humanity would desire to extend to ships 
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engaged in aiding and rescuing those who suffer in maritime war, the 
conduct of those ships should be beyond suspicion. 

About the innocence of hospital ships from engaging in warlike serv- 
ices there ought to be no question. Their records should be clean. 
If they are, their preservation would be an additional safeguard against 
capture. If they are not preserved, but destroyed, the inference, that, 
if produced, they would be silent but eloquent witnesses of guilty prac- 
tices would be strong. 

As to some of the documents on board, such as the secret codes for 
wireless telegraphy, the Law Officers of the Crown did not complain of 
their destruction. In my view even documents like these ought not to 
be destroyed. They might be required to test the accuracy of the ver- 
sions given of messages sent and received. They could quite appro- 
priately be sealed up, if that were deemed advisable; and, so sealed, 
they would not be opened except under the strict superintendence of the 
court; and the belligerents might rest assured that no disclosure would 
be made or allowed which would in any way affect the belligerent. 

But whatever might be said in justification or palliation of the de- 
struction of documents of this nature by reason of the orders of those 
in high command or otherwise, some of the other documents which were 
destroyed should certainly have been preserved and given up. Books 
recording messages transmitted or received by wireless telegraphy, or 
by any form of signals, directing the operations of the ship, ought to 
be kept. If such messages related to the legitimate work of hospital 
ships they would not harm those in charge or prejudicially affect the 
ship itself. If they are destroyed on the eve of capture, no one could 
reasonably complain if unfavorable inferences were drawn. For the 
burning in November (some fortnight or more after the ship was cap- 
tured) of the records of the various signalling lights which had been 
supplied, and which had been used upon the ship since she set cut as a 
hospital ship, I see no justification whatsoever. By the express terms 
of the convention, the right of search of hospital ships is given to bel- 
ligerents. If those in charge of such ships can with impunity destroy 
all the documents and records of the ship immediately before a search- 
ing officer boards her, the right of search becomes to a great extent 
nugatory. 

The conclusions to which the evidence compelled me to come are that 
the Ophelia was not constructed, adapted, or used for the special and 
sole purpose of affording aid and relief to the wounded, sick, and ship- 


DECISIONS INVOLVING QUESTIONS OF INTERNATIONAL LAW 175 


wrecked; and that she was adapted and used as a signalling ship for 
military purposes. She has, therefore, forfeited the protection claimed 
under the convention. 

The decree of the court is that the Ophelia, being an enemy ship, is 
condemned as lawful prize. 


THE SOUTHFIELD 
British Prize Court 
Decided July 15, 1915 
(The Times Law Reports, Volume 31, page 577) 


The President in delivering judgment said: 

The questions arising for decision depend upon the effect of the in- 
tervention of a state of war upon the rights of capture of a belligerent 
in respect of goods sold by an enemy to a neutral while the goods and 
the ship in which they are laden are in transitu. The goods consisted 
of quantities of barley shipped before the war at a Russian port upon a 
British ship and consigned to a German port. During the voyage the 
goods were sold by enemy merchants to neutral merchants—viz., to 
two Dutch merchants, Heukers and Barghoorn, carrying on business at 
Groningen. The transactions relating to the sale to Heukers fell within 
the period from July 20 to July 28, 1914, and those relating to the sale 
to Barghoorn within the last week in July, 1914. Apart from any ques- 
tion depending upon the intervention of war, it is not disputed that the 
property in the goods had passed to the neutral purchasers before the 
capture. The contention of the Crown was that when war was declared 
between this country and Germany on August 4, 1914, the goods which 
were still in transitu became subject to capture by the Crown, and were 
confiscable at the time of the capture and seizure on August 8, not- 
withstanding the prior sales to the neutrals, on the ground that at the 
time of such sales war was imminent, or in contemplation of the enemy 
vendors. 

It is important to examine closely the principle which governs the 
right of capture of goods transferred in transitu and to ascertain accu- 
rately its limits, as it is sometimes apt to be loosely stated. 

In order to deduce the rule, it will be sufficient, I think, to refer to 
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two leading cases, and to one authorized text book. I take them in order 


of date. 
In the Vrow Margaretha (1 C. Rob., 336) Lord Stowell pronounces 


upon the subject as follows: 


In the ordinary course of things in time of peace—for it is not denied that such a 
contract may be made, and effectually made (according to the usage of merchants) 
such a transfer in transitu might certainly be made. It has even been contended that 
a mere delivering of the bill of lading is a transfer of the property. But it might be 
more correctly expressed, perhaps, that it transfers only the right of delivery; but 
that a transfer of the bill of lading, with a contract of sale accompanying it, may trans- 
fer the property in the ordinary course of things, so as effectually to bind the parties, 
and all others, cannot well be doubted. When war intervenes another rule is set up 
by courts of admiralty, which interferes with the ordinary practice. In a state of 
war, existing or imminent, it is held that the property shall be deemed to continue 
as it was at the time of shipment till the actual delivery; this arises out of the state 
of war, which gives a belligerent a right to stop the goods of his enemy. If such a 
rule did not exist, all goods shipped in an enemy’s country would be protected by 
transfers which it would be impossible to detect. It is on that principle held, I be- 
lieve, as a general rule, that property cannot be converted in transitu, and in that 
sense I recognize it as the rule of this court. But this arises, as I have said, out of 
a state of war, which creates new rights in other parties, and cannot be applied to 
transactions originating, like this, in a time of peace. 


In the work of Mr. Justice Story on The Principles and Practice of 
Prize Courts, that celebrated jurist states the rule in the following pas- 
sage (Pratt’s Story, pp. 64-65): 


In respect to the proprietary interests in cargoes, though, in general, the rules of 
the common law apply, yet there are many peculiar principles of prize law to be 
considered; it is a general rule that, during hostilities, or imminent and impending 
danger of hostilities, the property of parties belligerent cannot ‘change its national 
character during the voyage, or, as it is commonly expressed, in (ransitu. This rule 
equally applies to ships and cargoes; and it is so inflexible that it is not relaxed, even 
in owners who become subjects by capitulation after the shipment and before the 
capture. * * * Thesame distinction is applied to purchases made by neutrals of 
property in transitu, if purchased during a state of war, existing or imminent and 
impending danger of war, the contract is held invalid, and the property is deemed to 
continue as it was at the time of shipment until the actual delivery. It is otherwise, 
however, if a contract be made during a state of peace, and without contemplation 
of war; for, under such circumstances, the prize courts will recognize the contract 
and enforce the title acquired under it. * * * The reason why courts of ad 
miralty have established this rule as to transfers in transitu during a state of war or 
expected war is asserted to be, that if such a rule did not exist, all goods shipped in 
the enemy’s country would be protected by transfers, which it would be impossible 
to detect. 
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Lastly, in The Baltica (11 Moo. P. C., 141), in the judgment of the 
Lords of the Privy Council sitting to hear appeals in prize, Lord Kings- 
down (then Mr. Pemberton Leigh) deals with the rule as applicable to 
ships and goods in the following passages: 


The general rule is open to no doubt. A neutral while a war is imminent, or after 
it has commenced, is at liberty to purchase either goods or ships (not being ships of 
war) from either belligerent, and the purchase is valid, whether the subject of it be 
lying in a neutral port or in an enemy’s port. During a time of peace, without 
prospect of war, any transfer which is sufficient to transfer the property between the 
vendor and vendee is good also against a captor if war afterwards unexpectedly break 
out. But, in case of war, either actual or imminent, this rule is subject to qualifica- 
tion, and it is settled that in such case a mere transfer by documents which would 
be sufficient to bind the parties is not sufficient to change the property as against 
captors as long as the ship or goods remain in transitu. 

With respect to these principles, their Lordships are not aware that it is possible 
to raise any controversy; they are the familiar rules of the English prize courts, es- 
tablished by all the authorities, and are collected and stated, principally from the 
decisions of Lord Stowell, by Mr. Justice Story, in his ‘‘ Notes on the Principles and 
Practice of Prize Courts,”’ a work which has been selected by the British Government 
for the use of its naval officers as the best code of instruction in the prize law. The 
passages referred to are to be found on pp. 63, 64 of that work. 

In order to determine the question it is necessary to consider upon what principle 
the rule rests, and why it is that a sale which would be perfectly good if made while 
the property was in a neutral port, or while it was in an enemy’s port is ineffectual 
if made while the ship is on her voyage from one port to the other. There seem to 
be but two possible grounds of distinction. The one is, that while the ship is on the 
seas, the title of the vendee cannot be completed by actual delivery of the vessel or 
goods; the other is, that the ship and goods, having incurred the risk of capture by 
putting to sea, shall not be permitted to defeat the inchoate right of capture by the 
belligerent Powers, until the voyage is at an end. 

The former, however, appears to be the true ground on which the rule rests. Such 
transactions during war, or in contemplation of war, are so likely to be merely color- 
able, to be set up for the purpose of misleading or defrauding captors, the difficulty 
of detecting such frauds, if mere paper transfers are held sufficient, is so great that 
the courts have laid down as a general rule that such transfers, without actual de- 
livery, shall be insufficient; that in order to defeat the captors the possession as well 
as the property must be changed before the seizure. It is true, that in one sense, 
the ship and goods may be said to be in transitu till they have reached their original 
port of destination; but their Lordships have found no case where the transfer was 
held to be inoperative after the actual delivery of the property to the owner. 


It might be argued that according to these authorities transfers in 
transitu are invalid against belligerent captors upon the intervention of 
war unless there is actual delivery before capture; or, in other words, 
that if war has intervened no transfer by documents alone can defeat 
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the right of capture. But in my opinion that proposition is too wide, 
and is not an accurate delimitation of the true rule. In the passages 
cited Lord Stowell speaks of ‘“‘a state of war existing or imminent”’; 
Mr. Justice Story of “‘a state of peace, without contemplation of war,” 
and of “‘a state of war existing or imminent, and impending danger of 
war”; and Lord Kingsdown of “war, either actual or imminent,” of 
“war unexpectedly breaking out’’ (contrasting it with ‘‘a time of peace, 
without prospect of war’’), and of “transactions during war or in 
contemplation of war.” 

It is important to note the reasons for the rule which are elaborated 
by Lord Kingsdown thus: 

Such transactions during war, or in contemplation of war, are so likely to be 
merely colorable, to be set up for the purpose of misleading or defrauding captors, 
the difficulty of detecting such frauds, if mere paper transfers are held sufficient, is 
so great that the courts have laid down as a general rule that such transfers, without 
actual delivery, shall be insufficient; that in order to defeat the captors the possession 
as well as the property must be changed before the seizure. 


In my view the element that the vendor contemplated war, and had 
the design to make the transfer in order to secure himself and to attempt 
to defeat the rights of belligerent captors, is necessarily involved in the 
rule which invalidates such transfers. Sales of goods upon ships afloat 
are now of such common occurrence in commerce that it would be too 
harsh a rule to treat such transfers as invalid unless such an element 


existed. 

I have been considering the rule in its application to the sale or trans- 
fer of goods, but it is well to note that special and highly artificial rules 
as to the transfer of vessels during or preceding a state of war are now 
laid down in the Declaration of London of 1909—as agreed to by the 
representatives of the Powers and as applied by the Orders in Council 
in this country. But these do not apply to goods or merchandise. 

As to the facts in these two cases, it is abundantly clear that the neu- 
tral purchasers acted with complete bona fides throughout: they paid for 
the goods, and resold them to neutral customers of their own before 
war was declared. This would not necessarily conclude the matter. 
But I am also satisfied that the vendors did not have the war between 
their country and this country (to which the ship carrying the goods 
belonged) in contemplation when they sold the goods. The imminence 
of war between Germany and Russia has no materiality in considering 
In the light of after events the war with this country may 
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be spoken of as having been imminent, regarded from the point of view 
of time, in the last two weeks of July; but there is no evidence that 
it was regarded as imminent in its proper meaning of ‘threatening or 
about to occur” by them at that time; not only so, but I find after in- 
vestigation in various directions, and on grounds which I deem satisfac- 
tory, that it was not in fact so regarded by them. What the hidden an- 
ticipation of the Government of the German Empire might have been 
upon the subject, it is not for me to speculate; but I may express my 
humble opinion that our intervention in the war upon the invasion of 
Belgium in defence of treaty obligations against the breach of such 
obligations by the invaders was a complete surprise even to their gov- 
ernment. 

Documents and facts which throw light upon the history of the days 
I have been dealing with between July 24 and August 4, 1914, are, L 
think, admirably collected and stated in a work called The History of 
Twelve Days, by Mr. J. W. Headlam. 

On the grounds that the German vendors had no thought of the 
imminence of war between Germany and this country, and did not have 
such a war in contemplation at any time while the transactions of sale 
were taking place or before they were completed, I hold that the sales 
to the two Dutch merchants were valid and that the goods were not 
confiscable. And I decree the release to them respectively of the net 
proceeds of the sale of their respective goods, which are now in court. 


BOOK REVIEWS 


The Relation of International Law to the Law of England and of the United 
States of America. By Cyril M. Picciotto, with an Introduction 
by L. Oppenheim, LL.D. New York: McBride, Nast & Co. 1915. 
pp. 128. 

This is a university essay,—the ‘‘ Whewell Scholarship dissertation,” 
presented by a Whewell Scholar in International Law at Cambridge. 
It is printed in handsome form, and worthy of it. The main thesis is 
that international law is not, in any sense whatever, a part of the com- 
mon law of England, but merely a source of law (pp. 22, 105). Lord 
Mansfield’s often cited remark in Triquet v. Bath ! is regarded as essen- 
tially qualified by Lord Alverstone’s opinion in West Rand Central Gold 
Mining Co. v. The King ? (p. 102). 

Since the middle of the last century, it is maintained, the British 
courts have regarded international law as something of which the courts 
do not take judicial notice. If relied on as to any particular point, it 
must be proved to exist, in the form so claimed. Such proof will not be 
merely of an historical character, but may embrace the writings of jurists 
of authority (pp. 90, 121). The author recognizes three schools of opin- 
ion, as to the real nature of international law, the Naturalists, who view 
it as a body of moral rules; the Positivists, who treat it as reflection of the 
life of the civilized nations which accept it; and the Grotians, whose posi- 
tion, however, he does not undertake to describe (pp. 14, 76). As be- 
tween the two schools first mentioned, ‘‘the Positivistic has almost 
completely taken the place of the Naturalistic School” (p. 100). 

In the introduction to the volume, Professor Oppenheim rejects the 
claim made by some Continental jurists, that it is a maxim of juris- 
prudence that “international law in every case overrules municipal 
law” (p. 9). On the contrary, he would view them as separate branches 
of the tree of law: one derived from international customs and agree- 
ments; the other from local customs and statutes; so that the municipal 
law of a country cannot be judicially extended to include anything 


1 1764, 3 Burr., 1478. 
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established by international law, which has not been at least tacitly 
adopted by such municipal law (p. 10). He deduces from our rule that 
an Act of Congress can repeal a treaty provision, the corollary that 
international law and municipal law are with us of equal force (p. 122). 
Is this true of the States? Can a State legislature assume to repeal a 
principle of international law? And when Congress abrogates a treaty 
provision, does it thereby detract from the authority of international 
law? It has simply broken a bargain and made a precedent which may 
be of importance in future modifications or definitions of that law. It 
is worth remembering that the Federal Court of Prize Appeals, as 
early as 1781, held that the municipal laws of a country cannot change 
the law of nations so as to bind the subjects of another nation.* 

Reference is made to the fact that after Jay’s treaty removing the 
disabilities of aliens as to holding real estate, England had to pass a 
statute in confirmation. The United States did not. ‘This difference 
might seem to imply that the rule of interuational law requiring that 
treaties shall be observed was incorporated in the law of the United 
States though not with that of England. But it isnot so. The difference 
is merely that the Executive possesses in the United States a power of 
making law by treaty not paralleled in England” (pp. 60, 116). But 
the President of the United States simply initiates treaties. They have 
no legal force whatever until ratified by and with the advice and consent 
of the Senate. He stands here just where, according to Maitland, the 
King of England stands (p. 62). 

Whether international law be binding in England, or not, on national 
legislatures, treaties are on prize courts, and a very recent decision of 
the Court of Appeal is cited accepting that position as to the Hague 
Convention of 1907 on the laws and customs of land warfare (pp. 73, 
125). 

Sir William Scott is frankly criticised for his well-known state- 
ment, in the case of the Fox, in 1811, that a British prize court is 
bound to administer the law of nations, and bound equally to enforce 
Orders in Council, because they are presumed to conform to that law. 
It is challenged as “erecting a violent presumption” of harmony by 
‘“‘a pure legal fiction” (p. 35). The proper rule for a prize court in case 
of such a conflict, in Mr. Picciotto’s view, would seem to be that there 
is no power inherent in the royal prerogative to legislate for it, so as to 
debar it from executing the precepts of international law as to prize 
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cases (p. 47). That is only for Parliament (p. 50), and to Parliament, 
in such a case, the court must bow (p. 54). As to this point, he seems 
rather to overstrain the meaning of Marshall’s observation, in Murray 
v. The Charming Betsey,’ that an Act of Congress ‘“‘can never be con- 
strued to violate neutral rights, or to affect neutral commerce, further 
than is warranted bythe law of nations, as understood in this country” 
(p. 119). This is explained by the preceding statement of the Chief 
Justice, in the same sentence, that such an Act ought never to be con- 
strued to violate the law of nations “if any other possible construction 
remains.”’ 

In regard to a British Order in Council affecting the rules of decision 
in prize cases, the author goes no farther than to say that, being only 
an exercise of a royal prerogative, it would “seem” as such to have a 
field narrower than that of an Act of Parliament (p. 47). 

The assent of Parliament is regarded as practically necessary to 
secure the enforcement of any treaty in the ordinary courts (pp. 94, 
n. 107, 125). 

The author recognizes three divisions of international law,—that 
which is assented to by all nations, that which is assented to by an im- 
portant part of them, and that which has been assented to by a small 
number only (p. 16). It may well be questioned whether the second 
and third classes are inherently law at all. They seem rather law in 


the making. 
SIMEON E. BaLpwin. 


Diplomatic Protection of Citizens Abroad: or the Law of International 
Claims. By Edwin M. Borchard. New York. The Banks Law 
Publishing Company. 1915. pp. xxxvii, 988. 


As but few books have been heretofore written upon the subject 
matter covered by the work under review, it is but scanty praise to say 
that this is the best of them. 

In standardizing any American book on any branch of international 
law, one instinctively turns to the incomparable works of Mr. John 
Bassett Moore,—the Digest of International Law and the History of 
International Arbitrations,—which constitute at once the most elab- 
orate and able treatises which America has produced upon international 
law and also the original sources of a great bulk of material, the actual 
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original papers of which are beyond the reach of the ordinary private 
citizen. However, Mr. Moore, in his Digest, covered the entire field of 
international law and he would have been unscientific and would have 
gone beyond the purpose and scope of his work, had he attempted to 
deal with the minutiz of international claims. 

In his International Arbitrations, Mr. Moore evidently aimed not 
so much at preparing a general treatise on international claims, as at 
producing a work that should make available the otherwise inacces- 
sible records of international arbitrations, particularly those to which 
the United States has been a party. Of necessity this purpose so limited 
the scope of the work as to put out of view a consideration of the diplo- 
matic adjustment and settlement of claims save as these matters might 
be incidental to particular cases which were ultimately arbitrated. There 
have moreover been a number of important arbitrations since the work 
was prepared. 

The report of Mr. Lawrence “The Law of Claims Against Govern- 
ments, including the mode of adjusting them and the procedure adopted 
in their investigation”’ contains material that is valuable, but it was 
written with a particular purpose in mind, and it is no more than the 
usual government document,—a heterogeneous, unclassified mass of 
material. 

Mr. Ralston has given us a comparatively small but well conceived 
and written Résumé (as he terms it) of International Arbitral Law and 
Procedure, but this obviously deals with only one phase of international 
claims. Our present author has undertaken the larger and more 
ambitious task of covering the whole field of international claims. In 
his work and that of Mr. Ralston, is to be found certainly the greater 
part of the law and existing precedents and authorities relating to this 
particular branch of the law of nations. The two works are more or 
less complementary, the one to the other. 

The most cursory examination of the work under review demon- 
strates the immense amount of labor which its author performed in its 
preparation, and even a partial reading of the text brings the assurance 
that the matter has been carefully and thoughtfully treated. 

The work is divided into four parts and each part is separately and 
independently divided into chapters. Part I deals with the “ Relation 
Between State and Citizen, Between State and Alien, and Between 
State and State,” and the various chapters thereunder are “‘ The Alien’’; 
“Municipal Responsibility of the State”; “International Responsi- 
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bility of the State”; (generally and as to the “ Acts of Individuals,” ‘ War 
Claims,” “‘Contractual Claims,” and “ Denial of Justice’’); and Rela- 
tion between States.”” Part II deals with “‘The Exercise of Diplomatic 
Protection” and is divided into chapters dealing with “ Nature, Basis, 
and Theory of Protection’; “Relation between the Private and the 
Public Injury”; ‘‘Government Control over Claims’; “ Distribution 
of Awards and Indemnities’”’; “Extent of Protection’; and “‘ Means of 
Protection.” Part III covers “The Object of Protection—The Person 
and Property of Citizens’? under the chapter heads, “Citizenship the 
Primary Title to Protection;’ “Proof and Evidence of Citizenship”’; 
“Naturalization and Other Titles to Citizenship or Protection”’; “ Effect 
of Various Legal Relationships”; “Successors in Interest and Beneficial 
Owners.”’ Part IV, dealing with the “ Limitations on Diplomatic Pro- 
tection”’ has for its chapter headings “Conditions Prescribed by the 
Claimant’s Own Government”; “Forfeiture of Protection by Act of 
Citizen (including “ Expatriation,” “‘Censurable Conduct of the Claim- 
ant,”’ “Renunciation of Protection,” and “Failure of Proper Recourse 
to Judicial Remedies’’); “ Limitations Arising out of Subject-Matter 
and Political Considerations”; and “ Limitations Arising out of Munici- 
pal Legislation of the Defendant State.” 

It will be thus observed that the book covers a very wide range. The 
method of treatment is a discussion of principles and cases, a statement 
of conclusions, all supplemented and enforced by citations of numerous 
authorities (cases and treatises). The book thus constitutes not only a 
treatise, but also a mine of material, both for the student of inter- 
national law and the lawyer practicing in that field. 

Of course, no international lawyer, even the author himself, is likely 
to regard the book as perfect, and every lawyer would probably have 
done some part of the work in a different way or would have treated 
some of the various subjects from a different angle, and possibly, at 
times, with a different fundamental theory. 

For example, the author, supported by not a few authorities, draws 
a quite positive distinction (p. 283) between government contracts for 
the paying of money for money furnished to the government, and con- 
tracts for the paying of money for goods furnished to the Government, 
—he considering the latter enforceable, the former not. It is certainly 
true of Anglo-Saxon law, and probably of other systems also, that no 
distinction is to be taken between a man’s promise to pay money for 
money which he has received and his promise to pay money for goods 
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which he has received. Indeed, such a distinction would be not only 
artificial, but one might properly say foolish. It is not clear why on 
principle any different rule should apply to the transactions of a govern- 
ment. Our author seemingly relies largely on Westlake for the support 
of his theory, and Westlake appears to put his case upon the following 
grounds: 


But public loans are contfacted by acts of a legislative nature, and when their 
terms are afterwards modified to the disadvar age of the bondholders this is done by 
other acts of a legislative nature, which are not questionable by any proceeding in the 
country. * * * The holder of a bond enforceable only through the intervention 
of his government is trying, when he seeks that intervention, to exercise a different 
right from that of a person whose complaint is the gross defect of a remedial process 
which by general understanding ought to exist and be effective. (Westlake, 2nd Ed., 
Part I, 332, 333.) 


Or to put it more shortly, according to this theory obligations for 
publie debt seemingly are not to be enforced, (1) because the creation 
thereof is a legislative act and the legislature may without challenge 
modify its act; and (2) because no local remedy is generally provided. 

As to the first of these points it is submitted that it cannot be sup- 
ported either legally or morally, except upon the assumption that the 
public loan contract is made with the distinct understanding upon the 
part of both borrower and lender that the legislature may rightfully 
change its mind and repudiate its obligations. Of course, this is not 
the fact, as our author evidently recognizes (p. 304). Moreover, if 
this legislative theory is sound, it should, it would seem, be operative 
as to all like legislative acts; yet curiously enough our author holds that 
government concessions, which are also practically always legislative 
acts either directly or through authorization to the Executive and which 
are therefore susceptible of the same sort of legislative modification, are 
not subject to the same rule of repudiation but are enforceable. 

As to the second of the grounds noted, it is hardly to be contended 
that the mere absence of a local legal remedy can in international affairs 
be regarded as nugatory of the existence of international rights, other- 
wise an evilly disposed government might treat aliens according to its 
mere caprice. Moreover, it seems that in his treatment of this partic- 
ular subject the author is more or less at war with himself, for he has in 
an earlier part of the work (p. 184) insisted that “the taking of private 
property for the public use or benefit has always been an accepted ground 
of international claim for compensation”; and further (p. 262) that this 
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is the law even in cases of military necessity,—probably the most dire 
necessity known to nations,—certainly a necessity as great as ever in- 
duces the repudiation of adebt. It seems doubtful whether anyone could 
successfully maintain that the repudiation of an honest debt, whether 
evidenced by a bond or by some other security, and whether for money 
borrowed or for goods sold, is not in essence an appropriation of private 
property to public use. As Vattel puts it, the creditor “has entrusted 
the nation with his property, and the nation is bound to restore it to 
him again.” (Book II, Chap. XIV, Sec. 216.) 

It is submitted that the sounder doctrine is laid down by Hall when he 
says “there is no difference in principle between wrongs inflicted by 
breach of a monetary agreement and other wrongs for which the state, 
as itself the wrong-doer, is immediately responsible.’’ (Hall, 6th ed., 
pp. 275-276.) 

Of course, as already stated, there are authorities opposed to Hall 
(and in support of our author), but they have come in considerable part 
from the smaller states, and not infrequently from that class of states 
whose public debt history, marred by all too frequent occasions of repu- 
diation, is needy both of excuse and justification. 

It is at times sought to buttress the position adopted by our author 
by invoking Lord Palmerston’s declaration in his famous circular of 
1848. As a matter of fact Lord Palmerston’s circular merely again laid 
down the rule which had been enunciated by the British Foreign Office 
certainly as early as 1830 (28 British and Foreign State Papers, p. 967) 
and reiterated in 1832 (id. 969). [And see also the early correspondence 
on the Rights of bondholders as early as 1828 (7d. 978); and in 1829 (cd. 
981) and again in 1832 (7d. 1012)]. 

Moreover, as our author points out, the essential parts of Lord Palmer- 
ston’s comments on the principles involved are oftentimes overlooked 
in considering this circular. The circular says: 


As some misconception appears to exist in some of those states with regard to the 
just right of Her Majesty’s Government to interfere authoritatively, if it should think 
fit to do so in support of those claims, 1 have to inform you, as the representative of 
Her Majesty in one of the states against which British subjects have such claims, that 
it is for the British Government entirely a question of discretion, and by no means 
a question of international right, whether they should or should not make this matter 
the subject of diplomatic negotiation. If the question is to be considered simply in 
its bearing on international right, there can be no doubt whatever of the perfect right 
which the government of every country possesses to take up, as a matter of diplomatic 
negotiation, any well-founded complaint which any of its subjects may prefer against 
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the government of another country, or any wrong which from such foreign govern- 
ment those subjects may have sustained; and if the government of one country is en- 
titled to demand redress for any one individual among its subjects who may have a 
just but unsatisfied pecuniary claim upon the government of another country, the 
right so to require redress cannot be diminished merely because the extent of the 
wrong is increased, and because instead of their being one individual claiming a com- 
paratively small sum, there are a great number of individuals to whom a very large 
amount is due. (Hall, 6th ed., p. 276.) 


At the close of his circular he said: 


But nevertheless it might happen that the loss occasioned to British subjects by 
the non-payment of interest upon loans made by them to foreign governments might 
become so great that it would be too high a price for the nation to pay for cha 
warning as to the future, and in such a state of things it might become the duty of the 
British Government to make these matters the subject of diplomatic negotiation. 
(Hall, 6th ed., p. 277.) 


The real position of his lordship was set forth in the paragraph of his 
circular which reads: 

It is therefore simply a question of discretion with the British Government whether 
this matter should or should not be taken up by diplomatic negotiation, and the deci- 
sion of that question of discretion turns entirely upon British and domestic considera- 
tions. (/d., p. 276.) 


(It may be remarked, parenthetically, that the espousal of any claim 
of any kind by one government against another government and on 
behalf of its own nationals, is always a matter of purest discretion.) 

Moreover, according to the statement of Lord Palmerston (see the 
initial paragraph of his circular as quoted by Hall and Phillimore, II, p. 9) 
the British Foreign Office had theretofore repeatedly interposed its ef- 
forts with foreign governments in behalf of British subjects who had lent 
money to those governments. Indeed, in the last forty years there have 
been perhaps half a hundred occasions in which Great Britain has in- 
structed its diplomatic and consular officers to interpose their efforts 
in behalf of British bondholders of the external debts of states, and in 
not a few of these cases the officers so instructed to give assistance have 
also been at the same time the regularly appointed agents of the bond- 
holders in the countries to which they were commissioned or accredited. 
(See for example, II Phillimore, p. 13.) Under these circumstances it is 
not difficult to understand how, not only the foreign state but even the 
diplomatic representative himself might at times have confused his two 
‘apacities, with a resulting benefit to the bondholders,—a benefit entirely 
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consistent with Lord Palmerston’s pronouncement, but not wholly in 
keeping with that more virtuous self-restraint which some have under- 
stood his circular to command. 

Again, as a purely minor matter, one misses from our author’s citations 
of bond cases some of the British decisions of the seventies and eighties 
dealing with the bond issues of Bolivia, Peru, and Egypt, as also the 
litigation before our own Supreme Court in the matter of certain‘‘ South- 
ern Bonds,” which latter sufficiently resemble the external obligations 
of a sovereign state to be useful in a general consideration of public 
bonds. 

It is somewhat curious to note that our author, espousing a view held 
by certain other writers, seems inclined to treat the general question of 
paying public bonds as if somehow it were a great injustice for states 
to meet their external debts, and further as if considering that primarily 
the effort in international law should be to provide some means by which 
nations might, perhaps within limitations, safely and securely defeat 
the demands of their creditors. For example, he begins the ‘‘Conclu- 
sions” of his discussions on public debts with these sentences: ‘‘ The 
Porter proposition is by no means a complete remedy for existing evils, 
except in so far as it protects a debtor state from the immediate use of 
force. It still permits of much injustice to the debtor nation, inasmuch 
as claims are still presented on ex parte evidence without a judicial ex- 
amination of the merits of the case’ (p. 327). 

One cannot avoid the enquiry which immediately comes into the 
mind,—what evils, and what injustice? 

It would be an interesting and instructive work for someone to fur- 
nish us a list of the cases in which governments have used force actually 
to collect, out of hand, without adjustment or consideration, public 
debts due their nationals. If it should be found on examination that 
such occasions of “injustice”’ had not been numerous, and, particularly, 
if it were found that no state had, as a matter of fact, ever used force 
so to collect a public debt, this sovereignty-destroying spectre of force 
opposing the repudiation of duly contracted obligations would lose 
much of its power to terrify. It might be that such an examination 
would further show that the proposition of Mr. Porter was, as some 
have considered it to be, both the first and the only sanction, recognized 
or even conceded, to the use of force in such cases. (It is assumed that 
measures of reprisal are not considered “force ”’ as used in this connection.) 
It has, of course, been necessary in the past (and the proposal of Mr. 
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Porter quite clearly contemplates that it may be necessary in the future) 
for one nation to use force against another to compel the other to enter 
upon an adjustment of claims, even including, in some cases, public 
debts. For example, of such general nature were the operations of 
Great Britain in the much condemned Don Pacifico case (VI, Moore’s 
Digest, p.852; VII, id., p. 132), probably as extreme an action of this sort 
as any government has ever taken, and of the allied Powers in the 
“nacifie blockade” of Venezuela in 1902 (VI, Moore’s Digest, p. 586). 

Mr. Porter does not give the final outcome of the nameless nineteen- 
war-ship American case, cited by him in his speech presenting his pro- 
posal to the Hague Conference, but it is reasonably safe to assume that 
this Government did not in that case use, and indeed has never yet used 
in any case, force to collect any contract claim without a reasonable 
adjustment, though it may have used a show of force to compel another 
country to enter upon an adjustment of contract claims, by arbitration 
or otherwise. And it is certainly safe to assert that force has never been 
used by the United States to collect from any foreign government the 
proceeds of bonds of its public debts. 

Indeed, it is believed that, as a matter of fact, this particular sort of 
’ against weak nations is almost conspicuous by its absence. 

As to the actual “‘injustice”’ which has as a matter of fact been meted 
out by the strong nations against the weak nations in this matter of 
public debts, it is to be observed that the history of the states which 
have been most flagrant in repudiating their debts does not furnish us 
with instances in which the defaulting governments have been subjected 
to force or even to excessive diplomatic pressure in order to dissuade 
them from their course; and yet that same history is filled with repudia- 
tions of just debts; of appropriations of revenues allocated to the service 
of those debts; of the arbitrary reductions of such debts, principal and 
interest; and of almost every conceivable interference with the service 


‘injustice’ 


of such debts. 

Moreover, why advance a doctrine which puts a premium on un- 
reliability? Why should a nation which has repudiated its obligations 
till it no longer possesses any credit be regarded as relieved from the 
necessity of living up to its obligations, merely because they are more 
onerous than those asked of a reliable government? Why should even 
compelling such a defaulting nation to observe its voluntary agreements 
be regarded as ‘‘injustice’’? 

Notwithstanding these facts, our author’s treatment of the question 
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of bonds of the public debt of governments is quite easily the most com- 
prehensive and best legal discussion accessible to the general reader, 
and if one looks at the whole field, all of these matters noted above be- 
come more or less unimportant, and they in nowise impair the really 
great value of the work to the student and practitioner of international 
law. The book is a monument to the industry, patience, and thought- 
fulness of its author. 

The conventional law book statement, that no law library is complete 
without the book, is in this case a simple truth. 

J. REUBEN CLARK, JR. 


Las Doctrinas Guerreras y El Derecho. By Dr. Juan Liscano. Caracas: 
El Cojo. 1915. pp. 225. 

The European war has led the author to publish the work. In general, 
it may be described as an anti-German book, written for the purpose of 
showing what the author considers to be the impossibility of the position 
of Germany in its internal and external policies. He says that the 
present war is a fight to the death between warlike doctrines and the 
philosophy of law, and that war brings us toward barbarism, the an- 
cestral state. He criticises the German doctrine that war is the essential 
form of the state, and considers that the great error of Germany consists 
in its believing that moral principles and the respect for treaties are 
worth nothing if they retard military operations. The destruction of 
monuments, buildings, and paintings is of no importance if that destruc- 
tion assists Germany in being victorious. 

The author takes occasion to praise England, France, and Italy, the 
principles they have stood for, and their gifts to the world. He believes 
that all Germany has given us and all she desires to give us is merchan- 
dise and industrial products, and that German culture consists in seek- 
ing markets for German products and colonies for the German people. 
The victory of the Allies would perpetuate the influence of each Ally, 
while a German victory would mean a Germanized Europe. 

The author wishes Germany to live, but to live for liberty and democ- 
racy. He considers that a military Germany is a danger for humanity, 
and that a pacificist Germany is a guaranty of progress. He concludes 
that the future work of civilization is to ‘‘de-Prussianize’’ Germany. 

Criticism is, also, made of Ex-President Roosevelt, whom the author 
refers to as the American Kaiser, and of what he considers to be his 
military and warlike policies. 
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The book is principally interesting in showing the attitude of the 
Latin American legal mind toward the present war and in disclosing its 
sympathy for the Allies. It is written in an attractive style, and is 


well worth reading. 
WALTER Scott PENFIELD. 


Economic Aspects of the War. By Edwin J. Clapp. New Haven: The 
Yale University Press, 1915. pp. 340. $1.50 net post paid. 


The scope of Professor Clapp’s book is far narrower than its title 
suggests. What Professor Clapp sets out to do is to treat, not as a law- 
yer but as an economist, the consequences of the progressive invasions 
of traditional neutral rights in the course of the European war. These 
invasions are matter of general knowledge, and the author’s account of 
them serves chiefly to focus attention by assembling them in all their 
multiplicity. Both parties to the war have participated in the unlaw- 
ful work. The sowing of mines on the open sea, the war zone declara- 
tion and the ruthless employment of submarines constitute the chief 
encroachment by the Central Powers upon neutral rights on the high 
seas. The encroachments of the Allies make a longer list, naturally, 
in view of their superior ability of sea power to interfere with com- 
merce. The extraordinary expansion of the list of absolute contraband, 
to include such articles of general industrial use as copper and rubber, 
the practical elimination of the distinction between civil and military 
use in the case of food supplies, the arbitrary imposition of embargoes 
against Germany upon Holland and Scandinavia, the irregular blockade 
of Germany under the various Orders in Council, make up an imposing 
array of grievances. 

It is impossible to read Professor Clapp’s indictment without gain- 
ing the impression that international law has been worked to the whim 
of the belligerent and to the prejudice of the neutral. It must, however, 
be said that one hesitates to accept Professor Clapp’s case against the 
belligerents at par value. International law is a developing body of 
principles, and it would be unprecedented if no change in it occurred in 
the course of a great war involving the chief part of the civilized world. 
There is such a thing as progressive development, as well as reaction 
toward barbarism and lawlessness. To determine whether a particular 
change, as, for example, the extension of the contraband list, is in the 
line of progress or is fundamentally reactionary, requires the resources 
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of the best trained international lawyer. The conclusions of even so 
well informed a layman as Professor Clapp must be treated as tentative. 

There is no reason for a similar qualification of Professor Clapp’s 
conclusions as to the economic effects of belligerent restrictions upon 
trade. The British policy with respect to cotton did unquestionably 
inflict serious loss upon American producers of this staple. The same 
thing is true of the annihilation of American trade in copper with the 
Central Powers. The arbitrary character of British policy, in the 
matter of shipments officially regarded as lawful in the early months 
of the war, entailed serious losses, through delay and indefinable, non- 
insurable risks. The holding up in neutral ports of German exports to 
the United States inflicted serious losses upon our importers. And in 
many cases it would have been difficult to defend these interferences 
with trade on the ground of military necessity. 

Professor Clapp rejects utterly the doctrine that the war can be won 
through “ economic pressure.” Germany cannot be starved. She will 
not be crippled through lack of copper and cotton for munitions. So 
provident a military organization as that of Germany has long since 
assured itself of sufficient provision of these staples; and besides, Ger- 
man science is quite capable of providing satisfactory substitutes. This 
estimate of the situation, which was violently disputed at the time 
when Professor Clapp’s book first appeared, would probably now be 
accepted by most careful students of the economics of the war. As an 
immediately effective military measure, economic pressure is a failure. 

This does not mean, however, that it may not be entirely rational 
for the Allies to continue their restrictions upon trade with Ger- 
many and even make them more stringent. It is good military 
policy to seize everything possible, material or immaterial, that is of 
ultimate advantage to the enemy, in order to have a broad basis for 
peace negotiations. The right to convey goods over the seas is one 
that the Central Powers must recover through the peace negotiations, 
at a price, if their opponents shall have succeeded in depriving them of 
it utterly. But while it is rational for the Allies to proceed ruthlessly 
to their goal of holding the seas, it may not be rational for neutrals to 
submit to a policy that prejudices their interests equally with those of 
the Central Powers. Professor Clapp would have the neutrals assume 
an energetic stand in the matter, and if diplomatic representations do 
not suffice, he urges an embargo upon exports essential to the Allies. 

ALVIN 8. JOHNSON. 
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El Protocolo Venezolano-Francés de 1913. Ezequiel A. Vivas. Lit. Y 
Tip. Del Comercio; Caracas. 1915. pp. 743. 

It will be remembered that in 1903, through conventions with ten 
several Powers (there being also a convention of 1902 with France), 
all claims on the part of foreign citizens and countries against Vene- 
zuela were brought to a determination. The awards given under the 
several conventions have since been paid. After the termination of 
the work of the several commissions, new difficulties arose between 
France and Venezuela, as a result of which diplomatic relations be- 
tween the two countries were broken off, and remained in this condition 
until the signing of a new convention between the countries in 1913. 
The greater portion of the volume before us is devoted to the history 
and work of this convention. We are furnished with the various docu- 
ments relating thereto, and an account of the debates in the Venezuelan 
Congress, as well as numerous commentaries upon the resumption of 
relations between the two countries. 

Incident to the resumption of diplomatic relations, came under the 
new treaty arrangements the settlement of about forty elaims, involv- 
ing a number of interesting but not difficult questions, a short history 
of each of which is given. 

Among the cases determined, we find one rejected for cattle taken 
by the national forces, but not proven to have been so taken before 
June 30, 1903, the date to which former protocols ran; a claim rejected 
for damages to business said to have been caused by the arbitrary order 
of a civil chief, but where it appeared that the merchant had not taken 
out a license permitting him to exercise freely his business; a large 
number of claims rejected based upon damages caused by revolutionary 
authorities which controlled in Ciudad Bolivar until July, 1903, it being 
held that the nation was not responsible for damages caused by rev- 
olutionary agents; the claim of a Venezuelan woman who, marrying a 
Frenchman, assumed French citizenship, but becoming a widow, held 
to have reacquired her first nationality, so that she had no right to 
present any claim against the Venezuelan Government; a large number 
of claims rejected for aid given revolutionaries and damages suffered 
from bombardments and pillages incident to a combat, no such damages 
being permitted to be exacted from the constitutional government; a 
claim for damages rejected on the part of widow and sons who were 
Venezuelans by birth, although she had acquired French citizenship by 
marriage, her husband having died before the signing of the protocol; 
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claims rejected because claimants lost their positions as foreigners on 
account of acceptance of public offices, and having taken arms in the 
civil wars; a claim accepted as good for an attempt on the part of the 
Ministry of Fomento to cancel a mining concession without right; a 
claim rejected because the claimant, who complained of being unjustly 
imprisoned, had not availed himself of legal remedies against the per- 
sons responsible for damages inflicted upon him, and claim for damages 
sustained for expulsion and arbitrary imprisonment. 

About half of the book is devoted to congratulations and eulogistic 
commentaries upon the success attendant on the execution of the pro- 
tocol, matters which, however pleasing to those concerned, cannot be 
considered as possessing much historical value. The various protocols 
and proceedings thereunder determining claims against Venezuela, 
which from time to time have been called into existence, is contained 
in this volume. Jackson H. Ra.sTon. 


Germany of To-day. By George Stuart Fullerton, Ph.D., LL.D., 
Professor :in Columbia University, New York. Honorary Pro- 
fessor in the University of Vienna. First American exchange 
Professor to Austria. Indianapolis: The Bobbs-Merrill Company. 
1915. pp. 181. $1.00. 


Professor Fullerton’s stimulating and interesting book is inscribed 
“to those who desire a mutual understanding among civilized nations 
and to work for the cause of international conciliation.”” His purpose as 
stated in his preface is ‘to present in brief outline a sketch which will 
give a just conception of the political and social constitution of the Ger- 
man nation and of the spirit with which it is penetrated.”’ 

In accomplishing this purpose he has sought in the first place to make 
an accurate statement of the essential political and social facts with re- 
gard to the German Empire and the German states with special chapters 
dealing with “militarism” and “imperialism” and a concluding chapter 
of reflections and prophecy. 

It is believed that there will be little disposition to quarrel with Pro- 
fessor Fullerton’s statement of facts. His facts are not only accurate 
in themselves but they are in general well chosen and stated in a con- 
cise and lucid way, except that perhaps he might have devoted more 
attention to Prussia and less to Bavaria from which latter state, prob- 
ably on account of his residence in Munich, his illustrations are fre- 
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The author brings out very strikingly and successfully that while 
the Government of Germany is not what the average American would 
consider of the people or by the people, it is “most emphatically : 
government for the people,” (p. 36) and one from which our democracy 
has a very great deal to learn. But query whether or not when this is 
said it ought not to be also added that the same thing was true, in greater 
or lesser degree, of the Government of Marcus Aurelius or Napoleon 
or any other benevolent or “near”? benevolent despot. The true glory 
of democracy is not that it develops material well-being, but that it 
develops character; not that it makes good roads, but that it makes 
good men. But Professor Fullerton’s book is for Americans and not 
for Germans and perhaps he will write a complimentary book on Amer- 
ican institutions for Germans which will cover the obverse side of the 
shield. 

Particularly valuable is the excellent description, in chapter three, 
of Germany’s chief glory, the German school system. In the course of 
this discussion the author does not neglect fairly to raise the important 
question which obtrudes itself in the mind of an American familiar with 
the excellence of the German system of education, namely, the question 
whether or not the scholar “suffers in independence of character, in 
capacity for taking the initiative, in efficiency?” (p. 81). One could 
wish, however, that this question had been answered in more detail. 
Professor Fullerton concedes that the “young American impresses one 
as being, in practical matters, at least, a more independent man than 
the average young German” but he leaves open the question “‘ whether 
this does or does not add to his efficiency as a member of the state.”’ It 
is submitted that after all it is not so important whether or not inde- 
pendence adds to the student’s efficiency ‘‘as a member of the state,” 
i. €., a8 a member of a great machine, as whether it adds to his efficiency 
as a member of the human family with an immortal soul. This latter 
question, it is conceived, is not satisfactorily answered merely by refer- 
ence either to Germany’s “extraordinary development” in peace or to 
‘what the Germans have done on land and sea since August 1914.” 

Professor Fullerton cheerfully excuses all who will read his facts from 
paying any attention to his expressions of opinion, but anyone who has 
once dipped into his interesting book will not fail to read the last, and 
in many ways the most informing chapter,—informing because it gives 
persuasively but frankly the author’s point of view in the light of which 
the entire book must be read. Herein he considers the doctrines of the 
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status quo, the balance of power and the question of “the freedom of the 
seas.”’ His attitude may be fairly gathered from the following detached 
excerpts: “He who has been well off or is well off is no friend to innova- 
tions” (p. 157). “What on the whole has been the attitude of the Amer- 
icans towards the status quo? Did we accept the status gquo when we 
dispossessed the Indians? Did we bow down before the principle when 
we published our Declaration of Independence in 1776?” (p. 158). ‘The 
rise of Germany has been as natural and as inevitable as that of our own 
country” (p. 159). “Such a development—it is a development wholly 
in the interests of civilization—has unavoidably disturbed the balance 
of power in Europe”’ (p. 160). 

“The status quo makes for peace, but, if conditions change beyond a 
certain point, the peace may reveal itself as a frozen immobility which 
nations with life in them will reject as intolerable” (pp. 161-162). The 
author then discusses the growth of England’s colonial empire and naval 
supremacy by conquest and forcible annexation, and the question of the 
“freedom of the seas,”’ reaching the conclusion that ‘‘so long as the 
seas are under the dominant control of any one nation”’ the other strong 
nations ‘‘must feel that the great public highways of the world may at 
any time be closed to them.”’ This, he says, “by weaker nations, will 
be felt to be intolerable, and, by strong nations, will not, in the long 
run, be tolerated’ (pp. 169-70). The author insists that it is not a 
question of “substituting a dominant control by one nation for that 
exercised before by another. It is a question of genuine international- 
ization” (p. 170). Besides the freedom of the seas, Professor Fuller- 
ton looks forward in the future, perhaps the remote future, to ‘‘a new 
conception of colonies in general” (p. 174). 

The author does not go into detail as to the causes of the war except 
to reject as trivial and inadequate those ordinarily suggested. He 
evidently regards the war as the result of the readjustment of national 
values consequent upon the tremendous development of the German 
nation in the last half century; such a readjustment as it ought to be 
possible to make peaceably but which in any event must be made. That 
Germany ‘‘can be permanently relegated to the position of a second 
class Power, under the dictation of some other nation or group of na- 
tions,’”’ he regards, “‘as wholly inconceivable.”’ 

“Something else will have to be done with Germany. If the ancient 
privileges of some other nation stand in the way of the natural and 
wholesome growth of the German nation such ancient privileges will 
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have to be curtailed and some compromise arrived at’ (p. 177). In 
other words, if England insists on retaining her naval supremacy and her 
colonial empire as they exist to-day, she must fight for them. While 
pointing the way to the new dispensation the author evidently thinks 
that until there has been a redress of grievances the law of the jungle 
must obtain “the good old plan, that they shall keep who have the 
power and they shall take who can’; and although the author appeals 
to Germany not to use the victory, which he evidently anticipates for 
her, either in the present war or later, like a giant but to use it for the 
benefit of mankind, the reader cannot but reflect that that is not the 
way that victories won under the law of the jungle have ordinarily been 
used in the past. 

Although the author does not say so, the reflection naturally suggests 
itself, that the Monroe Doctrine is another “ancient privilege’? which 
if Germany is victorious must either be “curtailed” or fought for. Let 
us hope that before the day comes when this question must be thrashed 
out, some such cosmopolitan basis of adjustment, as Professor Fuller- 
ton hopes for, may have been found, for, as he truly says in concluding 
his book, ‘The civilized world should be one and united. It is now not 
one and united. In bringing about the union of the future upon a 
reasonable basis the lead will have to be taken by the strong.”’ 

Every page shows Professor Fullerton’s effort to be scrupulously fair 
and he has done a real service at a time like the present in drawing a con- 
cise and illuminating picture of German institutions which, it is believed, 
will be generally accepted as to its facts both by those who admire 
and those who distrust them. For those who feel the need of an anti- 
dote as to certain matters of interpretation, the writer ventures to rec- 
ommend Owen Wister’s ‘The Pentecost of Calamity.” 

WILLIAM CULLEN DENNIS. 


El Derecho Publico Internacional y La Guerra. By Dr. Fed. Henriquez y 
Carvajal. 1915. pp. 40. 

This is an address delivered by the President of the Supreme Court of 
Justice of the Dominican Republic before the Professional Institute of 
Santo Domingo. The author speaks particularly on the subjects of 
blockade, bombardment, and neutral states. He discusses England's 
action not only in blockading German ports, but, also, her domination 
to a considerable extent of the Baltic, the declaration of a maritime zone 
of war by Germany and Great Britain, as well as submarine warfare. 
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The author says that the rights and guaranties of neutrals have 
suffered to such an extent that they are almost annulled. Transatlantic 
ships, messengers of peace and progress, have been torpedoed, without 
their having time to know from whence death came. The violation of 
the neutrality of Belgium by Germany is considered to be one of the 
greatest crimes committed. 

The booklet is written in an attractive style, and is especially in- 
teresting reading on account of its showing the views of a distinguished 
Dominican jurist on some of the legal aspects of the present war. 

WALTER Scotr PENFIELD. 


The Prisoners of War Information Bureau in London. By Ronald F. 
Roxburgh. With an introduction by L. Oppenheim. London: 
Longmans, Green & Co. 1915. pp. xv, 64. 90 cents net. 


In preparing this study of the Prisoners of War Information Bureau, 
established by the British Government in pursuance of the provisions 
of the Geneva Convention of 1906 and the Hague Convention of 1907 
concerning the laws and customs of war on land, the author has per- 
formed a useful service to those who are interested more particularly 
in the humanitarian side of war. Sections III to XI, inclusive, deal 
with the constitution and actual work of the bureau in performing the 
various duties with reference to prisoners of war now imposed upon 
belligerents by international convention. Appended to these sections 
are reproductions of the blank cards and forms used by the bureau in 
keeping its records and making its returns. 

Section I states the provisions of the Hague and Geneva Conventions, 
and Section II contains a summary of the former barbarous practices 
and of the growth of the present humanitarian practice with reference 
to the treatment of prisoners of war. It is interesting to note that 
bureaux of information concerning prisoners of war were voluntarily 
established by belligerents in most of the wars since the Geneva Con- 
vention of 1864, the principal exceptions being the Boer War and the 
Spanish-American War. 

The introduction by Professor Oppenheim, of the University of Cam- 
bridge, at whose suggestion the brochure was prepared, calls attention 
to the enlargement in the present war of the class of persons considered 
prisoners of war to include enemy civilians in the territory of belligerents, 
which, he states, is an entirely novel departure. He justifies the prae- 
tice of interning enemy civilians who are reservists or are of a military 
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age, on the ground that all able-bodied men within certain ages are now 
potential members of the armed forces, and a belligerent cannot be ex- 
pected to allow such enemies to withdraw to join the armed forces. If 
the number of such aliens is so great that the belligerent’s safety is en- 
dangered, he may, for military reasons, be compelled to intern them. 
Professor Oppenheim holds that “if a person is interned at all, his treat- 
ment as a prisoner of war is the mildest treatment possible,” and he 
attaches a memorandum from Sir Edward Grey to the American Ambas- 
sador, outlining in detail the treatment of interned civilians and prisoners 
of war in Great Britain. 

In concluding his work, Mr. Roxburgh states that “it is perhaps not 
too much to hope that if the humane endeavors of the British Govern- 
ment were better known to the world and to the people of Germany, 
they would out of gratitude urge their own Government to take more 
pains to see that inquiries from England were answered, and to send 
complete, regular, and accurate lists of British and Belgian prisoners 
of war in Germany, and of soldiers buried by the German armies.” 
Our readers who are interested in pursuing the subject of the treat- 
ment of interned British subjects in Germany are referred to the reports 
of the American officials communicated to the British Government and 
laid before Parliament, listed in the ‘Public Documents relating to 
International Law,” in this JouRNAL for July and October, 1915. 

Gero. A. FIncu. 


Nationalism and War in the Near East. ‘By a Diplomatist.” Edited by 
Lord Courtney of Penwith. (Published under the direction of the 
Carnegie Endowment for International Peace, Division of Eco- 
nomics and History, John Bates Clark, Director.) Oxford: Claren- 
don Press. 1915. pp. xxvi, 428+6. $4.15 net. 

Lord Courtney of Penwith in his editorial preface to this most in- 
teresting book well says: 

This is an original, thoughtful, and a thought-provoking book. It invites to inquiry 
and reflection. * * * The real student will be thankful for the lead he gets, but 
he will examine and re-examine the statements of facts and arguments submitted 
for his consideration. The book will thus prove its value, and it may be recommended 
to those who wish to learn, few perhaps rather than many, with the counsel long 
since given: “Try all things. Hold fast to that which is good.” 

This word of appreciation constitutes a discriminating criticism of 
a general character which may properly serve as the basis of a review of 
the book in question. 
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It should be noted that this book was written before the outbreak of 
the present war at the request of the Division of Economics and History 
of the Carnegie Endowment for International Peace, in pursuance of a 
recommendation made by the Conference of foreign representatives 
held at Berne in 1911 under the auspices of the Endowment. This rec- 
ommendation called for research on the topic “ Historical presentation 
of the causes of war in modern times, tracing especially the influence 
exercised by the striving for political power, by the growth of the na- 
tional idea, by the political aspirations of races and by economic in- 
terests.”” No more vitally interesting field of research could have been 
chosen than that of the Near East where the question of nationalism has 
been so prominently and vigorously to the foreground in recent years. 

The person chosen for this great task, judging by intrinsic evidence, 
was evidently well qualified by reason of his intellectual capacity as 
well as by reason of his training as a journalist and diplomatist. His 
very anonymity lends interest to his book. In fact it leads one to ask 
whether the cause of truth would not be better served if we could con- 
centrate our interest on ideas rather than on the character and prestige 
of the one who speaks. 

Whether one assents or not, the ideas presented in this volume are 
extraordinarily interesting. It must be confessed that the author would 
seem to be laboring under something of a disadvantage in endeavoring 
for the first time perhaps in his experience to find the philosophical ex- 
planation for political phenomena which he has previously considered 
rather from the journalistic and diplomatic points of view. In this 
respect he is not always convincing. He frequently interjects theories 
concerning the militaristic causes of war, the ‘‘democratization of diplo- 
macy ”’and other matters, in an incomplete manner that cannot convince. 
His conclusions frequently seem tentative rather than final. In some 
places his inferences are obviously without justification. For example, 
he attributes to President Wilson the deliberate intention to restore 
the balance of power in the Aegean by recommending the sale of two 
battleships to Greece by the United States Government! It is to be 
hoped that the Turkish Government did not also interpret this action 
of the United States as does the author: 


The policy of the United States President, both in its inspiration and method, 
should cause some searchings of heart to those who reflect what might have been the 
history of the Balkan Wars had the democracies of Western Europe been represented 
by such elevated inspiration and by such effective intervention (p. 291). 
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There are many statements which challenge acceptance, such as, for 
example, the assertion that King Ferdinand of Bulgaria was not per- 
sonally responsible for the aggression of Bulgaria against Greece and 
Serbia in 1911 known as the War of Partition. As keen and competent 
an observer as President Jacob Gould Schurman, former Minister to 
Greece, reaches quite the opposite conclusion in his book entitled, ‘‘ The 
Balkan Wars.” 

In spite of these apparent vagaries of judgment, the book is so full of 
absorbingly interesting events, striking comments, and searching in- 
quiries, that it fully merits the characterization of Lord Courtney as 
“original, thoughtful, and thought-provoking.” An example of the 
thought-provoking nature of the book is the author’s unique theory 
that the Turks have been cursed by Byzantism: that “the decadence 
of the Turk dates from the day Constantinople was taken and not 
destroyed.” 

It is interesting to note the author’s method of treating his subject 
as indicated by the Table of Contents. The introduction, Chapter [, 
treats most suggestively and even epigrammatically of the subjects of 
Nationality and Civilization in the Near East. Chapter II deals enter- 
tainingly with the eternal Eastern Question under the headings of Byzan- 
tism, Hellenism, Panslavism and Philhellenism. Chapter III presents 2 
most concise and satisfactory résumé of the tangled Macedonian Ques- 
tion. Chapter IV takes up quite fully the genesis and accomplishments 
of the Ottoman Revolution of 1908. Chapters V, VI, and VII set forth 
most clearly the military and diplomatic events relating to the War of 
Coalition in 1912, and the resulting War of Partition, which wrought 
such terrible havoc eventually for the whole of Europe as well as for 
the Balkan States themselves. Chapter VIII sums up in a judicious, 
wise way, as subsequent events proved, “present” conditions in the 
Balkans, that is to say, those just preceding the outbreak of the great 
war in 1914. These he considers under the several heads of “‘ economic,” 
‘nolitical,” and “moral” results of the Balkan Wars, showing the re- 
spective profits and losses, the menacing political effects in Europe as 
well as in the Near East, and the attendant demoralization the author 
believed to have taken place. 

It is not possible within the scope of this review to do justice to the 
various conclusions reached by the writer. It may be that the chief value 
of his work lies rather in the facts he presents and the momentous ques- 
tions he raises. One large conclusion, however, which deserves special 
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mention, is to the effect that the peace of Europe depends largely on a 
frank recognition of the rights of nationalities: that the fictitious prin- 
ciple of the balance of power has proved a complete failure. In read- 
ing this intensive study of a specific field, one is impressed by the tremen- 
dous vitality, the dynamic force of the spirit of nationalism, and of the 
corresponding folly of a policy which ignores this dynamic force. One 
would like to quote freely some of the striking observations of the 
author on this great subject. The following will have to suffice: 


If, as must be admitted, a war may be a phase of progress towards the emergence 
of a nationality or the emancipation of a democracy, then, to go a step further back, 
a war which submerges a nationality and suppresses popular rights may serve a social 
purpose under certain conditions. This is a hard saying, but if nations that have 
sinned are to be saved, they perhaps can only be saved as by fire. It does not follow 
that oppression is not an offence or that arbitrary alien rule is not an anomaly for 
which the penalty will be paid by the party responsible. The partition of Poland 
was a crime for which the penalty has been paid and is being paid both by the ae- 
complices, at the price of a century of antagonisms and armaments, and by the civili- 
zation which permitted it, in the loss of the Polish national contribution to the arts 
But the Poland that succumbed as an aristocracy has been helped by its submer- 
gence to become, as it is now becoming, a democracy. A people must be a democracy 
before it can be a nation; though it can, as Bulgaria has done, combine in one effort 
the achievement of both grades” (p. 19). 

A European war is either a crime against civilization or a crusade on behalf of it; 
for we have become men, and should have put away such childish things as trial by 
battle. But there are young European communities who have still to fight their war 
of independence for liberty, adolescent communities that have still before them their 
civil war for equality, and adult communities that will have to face their social war 
for fraternity. Some European peoples are not yet democracies: others are yet not 
nations: none are yet Christian communities. War may be necessary to convert a 
democracy into a nation; it may be noble when it is to raise a people to a democraey; 
and there are still Crusades for a Peter Hermit to preach and Holy Wars for a Bunyan 
to prophesy (p. 4). 


In conclusion, it is gratifying in a book-review in a scientific journal 
devoted to the promotion of international law to express appreciation 
of the work of the Carnegie Endowment for International Peace in 
seeking to encourage a thorough, scientific study of the causes of war, 
and an accurate understanding of international relations. The cause 
of world-peace has perhaps been discredited at times by its most ardent 
advocates through a lack of scientific spirit and an excess of the zeal of a 
reformer. International law likewise has probably suffered considerably 
through the attempts of publicists to present law as they think it ought 
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to be rather than to state it as it 7s: to preach theories and abstractions 
having slight practical relation to the facts of international existence. 

It is greatly to be hoped that the Carnegie Endowment for Interna- 
tional Peace will be prepared to lend its great influence still further in 
support of a profound, dispassionate, scholarly investigation and anal- 
ysis of the many tremendous problems affecting international relations 
and the law which must govern these relations. This volume on Na- 
tionalism and War in the Near East is a valuable contribution to the 
subject. 

Puitip MARSHALL Brown. 


O Brasil e seus principios de neutralidade (Brazil and her Principles of 
Neutrality). By Helio Lobo. Rio de Janeiro: Imprensa nacional. 
1914. pp. 140. 

The excellent organization and permanent character of the Brazilian 
diplomatic service have not merely borne fruit in that great republic’s 
various diplomatic triumphs, many of which have marked signal ad- 
vances in the application of international law and the judicial settle- 
ment of international disputes, but have also furnished the literature 
of modern international law with several pertinently interesting mono- 
graphs, whose carefully analytic preparation renders them not merely 
useful as indicating the viewpoint of the largest in area of the American 
republics on many international law questions, but also valuable as 
compilations from state papers and diplomatic correspondence along 
varied lines. Helio Lobo is one of the ablest of the young Brazilian 
diplomatic authors. In his previous work, O Tribunal Arbitral Brasiliero- 
Boliviano (The Brazilian-Bolivian Arbitration Tribunal) published 
at Rio de Janeiro in 1910, he outlined the peaceful settlement and 
negotiation of one of the oldest and most important of modern bound- 
ary disputes which has been settled by arbitration, and in his O Brasil e 
seus principios de neutralidade (Brazil and her principles of neutrality) 
he illustrates other instances of the settlement of irritating international 
incidents by arbitral discussion. 

He endeavors to prove his thesis as set forth in the preface,—that 
Brazil’s constant and very strict compliance with the principles of 
neutrality, which, whether active or passive, are governed by certain 
rules and methods of procedure, and which have always been main- 
tained whenever occasion arose, by citations from official documents 
and concise explanations of the eleven different instances when the 
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American Republic with the most frontiers, both terrestrial and mari- 
time, has been obliged to issue neutrality proclamations or declarations. 
Chapters 1V and V are of particular interest to United States readers, 
as they give us the Brazilian viewpoint of the cases of the Sumter, 
Georgia, Alabama and Florida in our own war between the States. 

Chapter VII illustrates an interesting phase of inter-American di- 
plomacy of the eighteen-sixties, while Chapter VIII, dealing with the 
cases of the capture and conveyance to Rio de Janeiro on September 14, 
1870, of the German merchantmen Lucie and Concordia by the French 
man-of-war Hamelin, reads singularly like some of the discussions 
evoked by the present war in Europe. The above vessels are con- 
veniently referred to as “‘German” although the ‘‘ Minister of Prussia 
and the North German Confederation” conducted the diplomatic 
negotiations at Rio de Janeiro on their behalf, as the German Empire 
had not yet then been founded. The Hamelin left her two merchant 
prizes in Rio de Janeiro and sailed therefrom on September 23d, with- 
out even leaving on board them a crew sufficient to prepare them to 
go to sea after their cargo had been discharged. Their cargo consisted 
of neutral merchandise destined for Rio de Janeiro. In short, not 
merely were the prizes totally abandoned, but the inherent obligations 
of the captor were neglected. On October 13th the French cruiser Bruiz, 
acting under official instructions, came to Rio, placed a crew on the 
prizes and took them back to France, in spite of the protests of the 
Brazilian Government. After the war, in 1872, the French Government 
acknowledged the mistake of the commanding officer of the Hamelin 
in abandoning the prizes in Rio harbor, satisfaction being thereby 
given to the Brazilian Government. 

The lack of an index slightly impairs the usefulness of this otherwise 
interesting and valuable treatise, which the author’s wide knowledge 
of his country’s diplomatic relations has rendered a timely contribution 
to one of the most pressing problems of modern interenational law. 

CHARLES LYON CHANDLER. 
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